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From  the  Report  of  the 

COMMITTEE  ON  FINANCE 
UNITED  STATES  SENATE 

Report  92-1230,  pp.  254-269 

September  26,  1972 


From: 

Section  B.     Principal  medicare-medicaid  provisions 


3.  NEW  PROVISIONS  ADDED  BY  THE  FINANCE  COMMITTEE 
Professional  Standards  Review 

(Sec.  249F  of  the  Rill) 

According  to  recent  estimates  the  costs  of  the  medicare  hospital  in- 
surance program  will  overrun  the  estimates  made  in  1907,  by  some 
$240  billion  over  a  25-year  period.  The  monthly  premium  costs  for 
part  B  of  medicare — doctors'  bills — rose  from  a  total  of  $G  monthly 
per  person  on  July  1,  106(1,  to  $11.(50  per  person  on  July  1,  1972. 
Medicaid  costs  are  also  rising  at  precipitous  rates. 

The.  rapidly  increasing  costs  of  these  programs  are  attributable  to 
two  factors.  One  of  these  is  an  increase  in  the  unit  cost  of  services 
such  as  physicians'  visits,  surgical  procedures,  and  hospital  days. 
IT.R.  1,  as  reported,  contains  a  number  of  desirable  provisions  which 
the  committee  believes  should  help  to  moderate  these  unit  costs. 

The  second  factor  which  is  responsible  for  the  increase  in  the  costs 
of  the  medicare  and  medicaid  programs  is  an  increase  in  the  number  of 
services  provided  to  beneficiaries.  The  Committee  on  Finance  has,  for 
several  years,  focused  its  attention  on  methods  of  assuring  proper 
utilization  of  these  services.  That  utilization  controls  are  particularly 
important  was  extensively  revealed  in  hearings  conducted  by  the  sub- 
committee on  medicare  and  medicaid.  Witnesses  testified  that  a  signifi- 
cant proportion  of  the  health  services  provided  under  medicare  and 
medicaid  are  probably  not  medically  necessary.  In  view  of  the  per  diem 
costs  of  hospital  and  nursing  facility  care,  and  the  costs  of  medical  and 
surgical  procedures,  the  economic  impact  of  this  overutilization  be- 
comes extremely  significant.  Aside  from  the  economic  impact  the  com- 
mittee is  most  concerned  about  the  effect  of  overutilization  on  the 
health  of  the  aged  and  the  poor.  Unnecessary  hospitalization  and  un- 
necessary surgery  are  not  consistent  with  proper  health  care. 
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Review  op  Present  Utilization  Controls 

The  committee  lias  found  that  present  utilization  review  require- 
ments and  activities  are  not  adequate. 

Under  present  law,  utilization  review  by  physician  stall' committees 
in  hospitals  and  extended  care  facilities  and  claims  review  by  medicare 
carriers  and  intermediaries  are  required.  These  processes  have  a  num- 
ber of  inherent  defects.  Review  activities  are  not  coordinated  between 
medicare  and  medicaid.  Present  processes  do  not,  provide  for  an  inte- 
grated review  of  all  covered  institutional  and  noninstitutional  services 
which  a  beneficiary  may  receive.  The  reviews  are  not  based  upon 
adequately  and  professionally  developed  norms  of  care.  Additionally, 
there  is  insufficient  professional  participation  in.  and  support  of. 
claims  review  by  carriers  and  intermediaries  and  consequently  there  is 
only  limited  acceptance  of  their  review  activities.  With  respect  to  the 
quality  of  care  provided,  only  institutional  services  are  subject  to  qual- 
ity control  under  medicare,  and  then  only  indirectly  through  the 
application  of  conditions  of  participation. 

Under  present  law,  each  hospital  and  extended  care  facility  must 
have  a  utilization  review  plan  covering  services  provided  to  medicare 
patients  which  provides  for  review,  on  a  sample  or  other  basis,  of 
admissions,  duration  of  stays,  and  the  professional  services  furnished. 
The  review  is  to  include  consideration  as  to  the  medical  necessity 
of  the  services  and  the  efficient  use  of  health  facilities  and  services. 
The  utilization  review  is  undertaken  by  either  (1)  a  group,  including 
at  least  two  physicians,  organized  within  the  institution  or  (2)  a 
group  (including  at  least  two  physicans)  organized  by  a  local  medical 
society  or  other  group  approved  by  the  Secretary  of  I  lealth.  Education, 
and  Welfare.  The  statute  provides  also  that  the  utilization  review 
group  must  be  organized  as  in  (2)  above,  if  the  institution  is  small  or 
for  such  other  good  reasons  as  may  be  included  in  regulations.  The 
utilization  review  group  must  also  review  long-stay  cases  and  inform 
those  concerned  (including  the  attending  physician)  when  it  deter- 
mines that  hospitalization  or  extended  care  is  no  longer  medically 
necessary. 

The  Finance  Committee  and  the  Ways  and  Means  Committee 
stressed  in  19G5  that  these  requirements,  if  effectively  carried  out, 
would  discourage  improper  and  unnecessary  utilization.  The  Finance 
Committee  Report  (S.  Rept.  404,  pt.  I,  89th*  Cong.,  p.  47)  stated  : 

The.  committee  is  particularly  concerned  that  the  utiliza- 
tion and  review  function  is  carried  out  in  a  manner  which 
protects  the  patients  while  at  the  same  time  making  certain 
that  they  remain  in  the  hospital  only  so  long  as  is  necessary, 
and  that  every  effort  be  made  to  move  them  from  the  hos- 
pital to  other  facilities  which  can  provide  less  expensive,  but 
equal,  care  to  meet  their  current  medical  needs. 
The  detailed  information  which  the  committee  has  collected  and 
developed  as  well  as  internal  reports  of  the  Social  Security  Adminis- 
tration indicate  clearly  that  utilization  review  activities  have,  gen- 
erally speaking,  been  of  a  token  nature  and  ineffective  as  a  curb  to  un- 
necessary use  of  institutional  can'  and  services.  Ftili/.ation  review  in 
medicare  can  be  characterized  as  more  form  than  substance.  The  pres- 


-  3  - 


ent  situation  lias  been  aptly  described  by  a  State  medical  society  in 
these  words : 

Where  hospital  bods  are  in  short  supply,  utilization  review 
is  fully  effective.  Where  there  is  no  pressure  on  the  hospital 
beds,  utilization  review  is  less  intense  and  often  token. 

The  current  statute  places  upon  the  intermediary  as  well  as  the  State 
health  agency  responsibility  for  assuring  that  participating  hospitals 
and  extended-care  facilities  effectively  perform  utilization  review. 

Available  data  indicate  that  in  many  cases  intermediaries  have  not 
been  performing  these  functions  satisfactorily  despite  the  fact  that  the 
Secretary  may  not,  under  the  law,  make  agreements  with  an  inter- 
mediary who  is  unwilling,  or  unable,  to  assist  providers  of  services 
with  utilization  review  functions. 

Apart  from  the  problems  experienced  in  connection  with  their 
determinations  of  "reasonable"  charges,  the  performance  of  the 
carriers  responsible  for  payment  for  physicians'  services  under  medi- 
care has  also  varied  widely  in  terms  of  evaluating  the  medical  necessity 
and  appropriateness  of  such  services.  Moreover,  ever  since  medicare 
began,  physicians  have  expressed  resentment  that  their  medical 
determinations  are  challenged  by  insurance  company  personnel.  The 
committee  has  concluded  that  the  present  system  of  assuring  proper 
utilization  of  institutional  and  physicians'  services  is  basically  in- 
adequate. The  blame  must  be  shared  between  failings  in  the  statutory 
requirements  and  the  willingness  and  capacity  of  those  responsible  for 
implementing  what  is  required  by  present  law. 

There  is  no  question,  however,  that  the  Government  has  a  respon- 
sibility to  establish  mechanisms  capable  of  assuring  effective  utilization 
review.  Jts  responsibility  is  to  the  millions  of  persons  dependent  upon 
medicare,  and  medicaid,  to  the  taxpayers  who  bear  the  burden  of 
billions  of  dollars  in  annual  program  costs,  and  to  the  health  care 
system. 

In  light  of  the  shortcomings  outlined  above,  the  committee  believes 
that  the  critically  important  utilization  review  process  must  be  re- 
structured and  made  more  effective  through  substantially  increased 
professional  participation. 

The  committee  believes  that  the  review  process  should  be  based  upon 
the  premise  that  only  physicians  are,  in  general,  qualified  to  judge 
whether  services  ordered  by  other  physicians  are  necessary.  The  com- 
mittee is  aware  of  increasing  instances  of  criticism  directed  at  the  use 
of  insurance  company  personnel  and  Government  employees  in  re- 
viewing the  medical  necessity  of  services. 

The  committee  generally  agrees  with  the  principles  of  "peer  review" 
enunciated  in  the  report  of  the  President's  Health  Manpower  Com- 
mission, issued  in  November  1 9f>7.  That  report  stated  : 

Peer  review  should  be  performed  at  the  local  level  with 
professional  societies  acting  as  sponsors  and  supervisors. 

Assurance  must  be  provided  thai  the  evaluation  groups 
perform  their  tasks  in  an  impartial  and  effective  manner. 

Emphasis  should  be  placed  on  assuring  high  quality  of 
performance  and  on  discovering  and  preventing  unsatis- 
factory performance. 


-  4  - 


The  more  objective  the  quality  evaluation  procedures, 
the  more  effective  the  review  bodies  can  be.  To. enable  greater 
objectivity,  there  should  be  a  substantial  program  of  re- 
search to  develop  improved  criteria  for  evaluation,  data 
collection  methods,  and  techniques  of  analysis.1 

The  committee  has  therefore  included  an  amendment,  as  it  did  in 
H.R.  17550,  which  authorizes  the  establishment  of  independent  pro- 
fessional standards  review  organizations  (PSR()1s)  by  means  of  which 
practicing  physicians  would  assume  responsibility  for  reviewing  the 
appropriateness  and  quality  of  the  services  provided  under  medicare 
and  medicaid. 

The  Committee  Provision 

The  committee  has  provided  for  a  review  mechanism  through  which 
practicing  physicians  can  assume  full  responsibility  for  reviewing  the 
utilization  of  services.  The  committee's  review  mechanism  at  the  same 
time  contains  numerous  safeguards  intended  to  fully  protect  the  public 
interest. 

The  committee  provision  would  establish  broadly  based  review 
organizations  with  responsibility  for  the  review  of  both  institutional 
and  outpatient  services,  as  opposed  to  the  present  fragmented  review 
responsibilities. 

The  new  review  organizations  would  be  large  enough  to  take  full 
advantage  of  rapidly  evolving  computer  technology,  and  to  minimize 
the  inherent  conflicts  of  interest  which  have  been  partially  responsible 
for  the  failure  of  the  smaller  institutionally  based  review  organiza- 
tions. The  review  process  would  be  made  more  sophisticated  through 
the  use  of  professionally  developed  regional  norms  of  diagnosis  and 
care  as  guidelines  for  review  activities,  as  opposed  to  the  present  usage 
of  arbitrarily  determined  checkpoints.  The  present  review  process, 
without  such  norms,  becomes  a  long  series  of  episodic  case-by-case 
analyses  on  a  subjective  basis  which  fail  to  take  into  account  in  a  sys- 
tematic fashion  the  experience  gained  through  past  reviews  or  to  suf- 
ficiently emphasize  general  findings  about  the  pattern  of  care  provided. 
The  committee  believes  that  the  goals  of  the  review  process  can  be 
better  achieved  through  the  use  of  norms  which  reflect  prior  review 
experience. 

The  committee's  bill  provides  specifically  for  the  establishment  of 
independent  professional  standards  review  organizations  (PSRO's) 
formed  by  organizations  representing  substantial  numbers  of  practic- 
ing physicians  in  local  areas  to  assume  responsibility  for  the  review 
of  service  (but  not  payments)  provided  through  the  medicare  and 
medicaid  programs. 

Recognizing  the  problem,  on  their  own,  a  number  of  medical  socie- 
ties and  other  health  care  organizations  have  already  sponsored  similar 
types  of  mechanisms  for  purposes  of  undertaking  unified  and  coordi- 
nated review  of  the  total  range  of  health  care  provided  patients.  Addi- 
tional medical  societies  are  proceeding  to  set  up  such  organizations. 

In  reaffirming  its  conviction  that  the  establishment  of  PSRO's 
should  result  in  important  improvements  to  the  medicare  and  medicaid 
programs,  the  committee  has  taken  particular  note  of  the  progress 
which  has  been  made  by  a  number  of  prototype  review  organizations 


1  Report  of  the  Health  Manpower  Commission,  November  1967,  p.  48 
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across  the  country.  Experience  by  these  organizations  h:is  provided 
the  committee  with  convincing  evidence  that  peer  review  can — and 
should — be  implemented  on  an  operational,  rather  than  merely  an 
experimental  basis. 

The  committee  expects  that  in  developing  the  policies  ;ind  regula- 
tions implementing  the  PSRO  provision,  the  Secretary  will  seek  the 
advice  and  counsel  of  physicians  and  administrators  connected  with 
existing  successful  review  organizations. 

However,  in  most  parts  of  the  country,  new  organizations  would  need 
to  be  developed. 

The  committee  would  stress  that  physicians — preferably  through 
organizations  sponsored  by  their  local  associations — should  assume 
responsibility  for  the  professional  review  activities.  Medicine,  as  a 
profession,  should  accept  the  task  of  advising  the  individual  physician 
where  his  pattern  of  practice  indicates  that  he  is  overutilizin*;  hospital 
or  nursing  home  services,  overtreating  his  patients,  or  performing  un- 
necessary surgery. 

It  is  preferable  and  appropriate  that  organizations  of  professionals 
undertake  review  of  members  of  their  profession  rather  than  for  Gov- 
ernment to  assume  that  role.  The  inquiry  of  the  committee  into  medi- 
care and  medicaid  indicates  that  Government  is  ill  equipped  to  assure 
adequate  utilization  review.  Indeed,  in  the  committee's  opinion,  Gov- 
ernment should  not  have  to  review  medical  determinations  unless  the 
medical  profession  evidences  an  unwillingness  to  properly  assume  the 
task. 

But,  the  committee  does  not  intend  any  abdication  of  public, 
responsibility  or  accountability  in  recommending  the  professional 
standards  review  organizations  approach.  While  persuaded  that  com- 
prehensive review  through  a  unified  mechanism  is  necessary  and  that 
it  should  be  done  through  usage,  wherever  possible  and  wherever 
feasible,  of  medical  organizations,  the  committee  would  not  preclude 
other  arrangements  being  made  by  the  Secretary  where  medical  orga- 
nizations are  unwilling  or  unable  to  assume  the  required  work  or  where 
such  organizations  function  not  as  an  effective  professional  effort  to 
assure  proper  utilization  and  quality  of  care  but  rather  as  a  token 
buffer  designed  to  create  an  illusion  of  professional  concern. 

In  a  number  of  areas  of  the  country,  carriers  and  intermediaries — 
even  though  their  activity  is  limited  to  restrospective  review — are 
doing  a  reasonably  effective  job  of  controlling  unnecessary  utilization 
of  health  care  services.  Such  efforts  should  not  be  terminated  in  any 
area  until  such  time  as  a  PSRO  has  satisfactorily  demonstrated  the 
willingness,  operational  capacity,  and  performance  to  effectively  sup - 

&lant  and  improve  upon  existing  review  work.  Even  where  the  PSRO 
econies  the  paramount  review  organization,  the  existing  review,  if  it  is 
efficient  and  effective,  should  not  be  dismantled,  if  the  PSRO  can  bene- 
fit by  utilizing  its  experience  and  services. 

Establishment  of  PSRO's 

The  amendment  requires  the  Secretary,  following  consultation 
with  national.  State  and  local,  public  and  private,  medical  care 
organizations,  and  medical  societies,  to  tentatively  designate  PSRO 
areas  throughout  the  country  by  January  1,  1974.  In  smaller  or  more 
sparsely  populated  States,  the  designations  would  probably  be  on  a 
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statewide  basis.  Each  area,  defined  in  geographic  or  medical  service 
area  terms,  would  generally  include  a  minimum  of  ,'i00  practicing 
physicians — in  most  cases  substantially  more  than  that  number.  Be- 
cause of  the  minimum  number  of  physicians  required  -  intended  to 
assure  broad,  diverse,  and  objective  representation — it  is  expected  that 
there  will  be  many  multieounty  PSRO  areas. 

Tentative  area  designations  coidd  be  modified  if,  as  the  system  was 
placed  into  operation,  changes  seemed  desirable.  Area  designations 
would  also  take  into  consideration  the  need  to  assure  a  reasonably 
coordinated  administrative  arrangement  among  PSKO's  and  the  vari- 
ous medicare  and  medicaid  administrative  mechanisms  in  a  State  or 
area.  The  Secretary  would  provide  prototype  plans  of  organization 
and  operation  to  prospective  PSRO's  in  each  area.  The  prototypes 
would  be  developed  in  consultation  with  proposed  PSRO's  and  with 
various  organizations  presently  operating  comprehensive  review  mech- 
anisms as  well  as  national,  State  and  local,  private  and  public,  health 
organizations. 

It  should  be  emphasized  that  in  recommending  operational,  rather 
than  experimental  authority,  it  is  recognized  that  the  successful  de- 
velopment of  professional  review  organizations  can  encompass  a  vari- 
ety of  prototypes  and  that  changes  in  technology  can  be  expected  to 
result  in  continued  modifications  in  procedures,  and  that  much  re- 
mains to  be  done  in  the  area  of  the  development  and  refinement  of 
professional  norms.  It  is  believed,  though,  that  the  proposal  can 
be  implemented  within  an  overall  framework  of  innovation  and  flex- 
ibility. The  committee  believes,  further,  that  only  a  full  implementa- 
tion effort  will  provide  the  impetus  needed  to  establish  effective  and 
equitable  comprehensive  professional  review  throughout  the  Nation. 

Priority  in  designation  as  a  PSRO  would  be  given  to  organizations 
established  at  local  levels  representing  substantial  numbers  of  prac- 
ticing physicians  who  are  willing  and  believed  capable  of  progressively 
assuming  responsibility  for  overall  continuing  review  of  institutional 
and  outpatient  care  and  services.  Local  sponsorship  and  operation 
should  help  engender  confidence  in  the  familiarity  of  the  review  group 
with  norms  of  medical  practice  in  the  area  as  well  as  in  their  knowledge 
of  available  health  care  resources  and  facilities.  Furthermore,  to  the 
extent  that  review  is  employed  today,  it  is  usually  at  the  local  level. 
To  be  approved,  a  PSRO  applicant  must  provide  for  the  broadest 
possible  involvement,  as  reviewers  on  a  rotating  basis,  of  physicians 
engaged  in  all  types  of  practice  in  an  area  such  as  solo,  group,  hospital, 
medical  school,  and  so  forth. 

Participation  in  a  PSRO  would  be  voluntary  and  open  to  every 
physician  in  the  area.  Existing  organizations  of  physicians  should  be 
encouraged  to  take  the  lead  in  urging  all  their  members  to  participate 
and  no  physician  could  be  barred  from  participation  because  he  is 
or  is  not  a 'member  of  any  organized  medical  group  or  be  required  to 
join  any  such  group  or  pay  dues  or  their  equivalent  for  the  privilege 
of  becoming  a  member  or  officer  of  any  PSRO  nor  should  there  be  any 
discrimination  in  assignments  to  perform  PSRO  duties  based  on  mem 
bership  or  nonmembership  in  any  such  organized  group  of  physicians. 

Physician  organizations  or  groupings  would  be  completely  free  to 
undertake  or  to  decline  assumption  of  the.  responsibilities  of  organizing 
a  PSRO.  If  thev  decline,  the  Secretary  would  be  empowered  to  seek 
alternative  applicants  from  among  other  medical  organizations.  State 
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and  local  health  departments,  medical  schools,  and  failing  all  else, 
carriers  and  intermediaries  or  other  health  insurers.  In  no  case,  how- 
ever, could  any  organization  be  designated  as  a  PSRO  which  did  not 
have  professional  medical  competence.  And,  in  no  case  could  any  final 
adverse  determinations  by  a  PSRO  with  respect  to  the  conduct  or  pro- 
vision of  care  by  a  physician  be  made  by  anyone  except  another  quali- 
fied physician. 

PSRO  physicians  engaged  in  the  review  of  the  medical  necessity  for 
hospital  care  and  justification  of  need  for  continued  hospital  care  must 
be  active  hospital  staff  members.  The  purpose  here  is  to  assure  that 
only  doctors  knowledgeable  in  the  provision  and  practice  of  hospital 
care  will  review  such  care.  To  the  extent  feasible,  it  is  intended  that  a 
physician  not  be  involved  in  decisionmaking  in  the  review  of  care  for 
the  PSRO  which  was  provided  in  a  hospital  where  he  has  active  staff 
privileges  (except  to  the  extent  of  his  involvement  with  "in-houseM 
review  acceptable  to  the  PSRO) . 

The  committee  expects  that  the  Secretary  will  provide  every  pos- 
sible assistance  to  the  PSRO's.  The  Department  would  be  re- 
quired to  develop  prototype  review  plans  and  would  be  expected 
to  provide  assistance  and  encouragement  in  the  development  of  ac- 
ceptable review  plans.  Proposals  submitted  to  the  Secretary  by  pros- 
pective PSRO's  would  be  made  available,  on  request,  to  appropriate 
concerned  organizations  and  individuals  who,  in  turn,  would 
be  free  to  submit  to  the  Secretary  such  comments  on  the  proposal  as 
might  assist  his  evaluation  of  the  prospective  PSRO.  The  Department 
would  also  be  required  to  develop  the  capacity  to  evaluate  the  potential 
of  review  plans  proposed  by  organizations  throughout  the  country,  and 
with  the  assistance  and  advice  of  the  National  Professional  Standards 
Review  Council,  to  monitor  on  a  regular  and  continuing  basis  the  per- 
formance of  the  organizations  selected  through  the  use  of  statistical 
comparisons  and  other  means  of  evaluation. 

The  committee  recognizes  that  proper  administration  of  this  provi- 
sion will  involve  substantial  administrative  effort  and  expense.  How- 
ever, over  the  long  run,  the  PSRO  provision,  properly  implemented, 
should  result  in  substantial  reductions  in  program  costs  and  improved 
quality  of  care.  The  Secretary  is  expected  to  take  such  administrative 
steps  and  provide  all  necessary  assistance  and  cooperation  to  assure 
that  no  PSRO  fails  because  it  does  not  have  access  to  the  means  or 
information  required  to  perform  adequately. 

Conditional  Status  of  PSRO's 

A  qualified  PSRO  applicant  would  be  approved  on  a  conditional 
basis  for  a  period  not  to  exceed  2  years  during  which  it  would  develop 
and  expand  its  review  activities  and  capacity.  Contracts  may  be  termi- 
nated upon  90  days'  notice  by  either  the  PSRO  or  the  Secretary.  During 
the  conditional  period,  existing  medicare  and  medicaid  review  opera- 
tions would  also  continue  so  as  to  provide  backup  and  standby  capacity 
in  the  event  a  PSRO  encounters  difficulties  or  is  terminated.  At  the  end 
of  the  conditional  period,  where  the  PSRO  has  satisfactorily  demon- 
strated its  effectiveness  in  review,  the  Secretary  would  have  authority 
and  would  be  expected  to  waive  any  other  professional  review  require- 
ments, in  whole  or  part,  imposed  under  the  law  and  regulations. 
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Medicare  and  medicaid  claims-paying  agencies  would  be  expected  to 
abide  by  final  decisions  of  the  PSRO  during  this  trial  period.  Placing 
reliance  on  the  PSRO  decision  during  the  trial  period  is  necessary  to 
permit,  an  accurate  appraisal  of  the  effectiveness  with  which  the  condi- 
tionally approved  PSRO's  could  be  expected  to  exercise  the  review 
function  in  the  absence  of  concurrent  review  by  others. 

As  noted,  once  an  organization  is  accepted  as  a  PSK( )  the  Secretary 
would  regularly  evaluate  its  performance  using  statistical  comparison 
and  other  means  of  evaluation  including  the  findings  and  recommen- 
dations of  the  statewide  and  national  professional  standards  review 
councils  established  under  the  amendment.  Where  performance  of  an 
organization  was  determined  to  be  unsatisfactory,  and  timely  efforts 
to  bring  about  its  improvement  failed;  the  Secretary  could  terminate 
its  participation  after  appropriate  notice  and  opportunity  for  admin- 
istrative hearing.  A  finding,  for  example,  that  one  PSRO  was  accept- 
ing without  question  substantial  numbers  of  requests  which  other  'ap- 
parently well-run  PSRO's  were  generally  investigating  and  denying 
would  be  expected  to  result  in  termination  of  the  agreement  with  the 
former  PSRO  unless  the  situation  is  justified  by  factors  related  to 
medical  necessity  or  unless  reasonable  action  to  correct  the  problem  is 
undertaken. 

The  committee  anticipates  that  PSRO's  will  function  in  effective 
and  dedicated  fashion  under  the  guidance  of  concerned  physicians.  In 
instances  where  there  might  be  only  nominal  or  halfhearted  perform- 
ance, it  would  be  expected  that  necessary  remedial  action  would  be 
promptly  taken  through  the  initiative  of  the  medical  profession  and, 
failing  that,  by  the  Secretary. 

Tf  the  Secretary  found  it  necessary  to  replace  a  review  organization, 
as  a  first  step  he  would  consult  with  other  review  organizations  in  the 
State  involved  as  well  as  with  the  State  medical  society  to  determine 
whether  another  local  organization  or  an  organization  sponsored  by 
the  State  society  itself  was  willing  and  capable  of  undertaking  review 
responsibility  in  the  geographic  area  concerned.  In  the  event  that  such 
was  not  the  case,  he  could  then  contract  with  State  or  local  health 
departments  or  employ  other  suitable  professional  means  of  assuring 
the  necessary  review  activity  in  the  area. 

Rksponsiiuutif.s  of  a  PSRO 

A  PSRO  would  have  the  responsibility  of  determining — for  pur- 
poses of  eligibility  for  medicare  and  medicaid  reimbursement — whether 
care  and  services  provided  were  :  first,  medically  necessary,  and  second, 
provided  in  accordance  with  professional  standards.  Additionally,  the 
PSRO  where  medically  appropriate,  would  encourage  the  attending 
physician  to  utilize  less  costly  alternative  sites  and  modes  of  treatment. 
The  PSRO  would  not  be  involved  with  questions  concerning  the  rea- 
sonableness of  charges  or  costs  or  methods  of  payment  nor  would  it  be 
concerned  with  internal  questions  relating  to  matters  of  managerial 
efficiency  in  hospitals  or  nursing  homes  except  to  the  extent  that  such 
questions  substantially  affect  patterns  of  utilization.  The  PSRO's  re- 
sponsibilities are  confined  to  evaluating  the  appropriateness  of  medical 
determinations  so  that  medicare  and  medicaid  payments  will  be  made 
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only  for  medically  necessary  services  which  are  provided  in  accordance 
with  professional  standards  of  care. 

The  local  PSRO  would  be  primarily  responsible  for  review  of  all 
medicare  and  medicaid  services  rendered  or  ordered  by  physicians  in 
its  area.  The  purpose  of  the  provision  is  to  establish  a  unified  review 
mechanism  for  all  health  care  services  under  the  aegis  of  the  principal 
element  in  the  health  care  equation,  the  physician.  Christian  Science 
practice,  however,  would  not  be  encompassed  in  the  overall  review  and 
review  arrangements  required  of  a  PSRO. 

In  carrying  out  its  responsibilities  the  PSRO  would  be  required  to 
regularly  review  provider  and  practitioner  profiles  of  care  and  service 
(that  is,  the  patterns  of  services  delivered  to  medicare  and  medicaid 
beneficiaries  by  individual  health  care  practitioners  and  institutions) 
and  other  data  to  evaluate  the  necessity,  quality,  and  appropriateness 
of  services  for  which  payment  may  be  made  under  the  medicare  and 
medicaid  programs. 

The  PSRO  would  be  expected  to  analyze  the  pattern  of  services 
rendered  or  ordered  by  individual  practitioners  and  providers  and  to 
concentrate,  its  attention  on  situations  in  which  unnecessary,  sub- 
standard, or  inappropriate  services  seem  most  likely  to  exist  or  occur. 
Emphasis  in  review  efforts  would  be  related  to  the  results  expected  to 
be  achieved  by  these  efforts  so  that  the  net  advantage  from  the  review 
time  would  be  maximized. 

A  PSRO  would  have  authority  to  approve  the  medical  necessity  of 
all  elective  hospital  admissions  in  advance — solely  for  the  purpose  of 
determining  whether  medicare  or  medicaid  will  pay  for  the  care.  The 
PSRO  would  also  be  required  to  acknowledge  and  accept,  in  whole  or 
in  part,  an  individual  hospital's  own  review  of  admissions  and  need 
for  continued  care,  on  a  hospital-by-hospital  basis,  where  it  has  deter- 
mined that  a  hospital's  "in-house"  review  is  effective.  It  is  expected 
that  where  such  "in-house"  review  is  effective  this  authority  would 
be  exercised  by  the  PSRO.  Similarly,  a  PSRO  would  be  required  to 
acknowledge  and  accept  for  its  purposes,  review  activities  of  other 
medical  facilities  and  organizations,  including  those  internal  review 
activities  of  comprehensive  prepaid  group  practice  programs  such  as 
the  Kaiser  Health  plans  and  the  Health  Insurance  Plan  (H.I.P.)  in 
New  York  to  the  extent  such  review  activities  are  effective.  In  issuing 
regulations  to  assure  orderly  operation  of  this  procedure  of  evaluating 
in-house  review  the  Secretary  would  be  expected  to  incorporate  reason- 
able appeals  procedures  to  avoid  any  non-professional  prejudice  or 
bias  by  the  PSRO  in  acceptance  or  rejection  of  in-house  review.  In 
order  to  assure  the  broadest  possible  participation  in  PSRO  activities 
by  physicians  in  an  area,  internal  review  activities  will  not  be  accepted 
by  a  PSRO  where  the  physicians  of  the  institution  or  medical  orga- 
nization concerned  do  not  participate  in  the  overall  review  activities 
conducted  by  the  PSRO.  Thus  an  institution  or  medical  organization 
which  is  carrying  out  effective  review  would  bring  its  desirable  ex- 
pertise to  the' benefit  of  the  entire  community,  to  the  extent  that  the 
PSRO  finds  those  review  activities  and  experience  effectively  assist  in 
fulfilling  its  overall  responsibilities. 

The  purpose  here  is  to  build  upon  and  encourage  improvement  in 
existing  svstems  of  review  to  the  extent  those  systems  are  capable  of 
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assisting  in  fulfilling  the  overall  responsibilities  of  n  PSRO.  Thus 
effective  review  mechanisms  would  he  recognized  and  encouraged  by 
the  PSRO.  Of  course,  PSKO's  would  use  this  aul hor.it \  carefully,  lii 
discriminate  acceptance  of  hospital  and  other  reviev>  activities  would 
undoubtedly  be  reflected  in  an  overall  poor  performance  rating  when 
a.  PSRO  was  measured  against  other  PSKO's  operating  in  care  fid 
fashion.  A  poor  rating  could,  in  turn,  lead  to  termination  and  replace- 
ment of  the  negligent  PSRO.  Where  provision  of  services  was  disap- 
proved by  the  PSRO,  payment  for  the  services  could  not  be  made  under 
medicare  or  medicaid  (unless  the  disapproval  was  reversed  in  the 
course  of  reconsideration,  hearing,  or  court  review) .  In  case  of  advance 
review  the  institution  and  the  patient  alike  would  know  in  advance 
whether  medicare  will  pay  for  the  health  care  services  being  contem- 
plated, although  denial  of  certification  for  admission  would  not  bar 
admission  of  any  patient  to  an  institution  if  his  physician  desires  to 
admit  him  and  if  the  institution  accepts  his  admission.  In  this  regard, 
medicare  parallels  private  health  insurance  where  a  private  policy 
issuer  might  determine  that  the  care  proposed  or  rendered  was  not 
reimbursable  under  the  terms  of  the  policy. 

Where  advance  approval  by  the  review  organizations  for  institu- 
tional admission  was  required  and  provision  of  the  services  was 
approved  by  the  PSRO,  or  where  and  to  the  extent  the  PSRO  ac- 
cepted "in-house"  review,  such  approval  would  provide  the  basis  for  a 
presumption  of  medical  necessity  for  purposes  of  medicare  and  medic- 
aid benefit  payments.  However,  advance  approval  of  institutional  ad- 
mission would  not  preclude  a  retroactive  finding  that  ancillary  services 
(not  specifically  approved  in  advance)  provided  dur  ing  the  covered 
stay  were  excessive. 

The  PSRO,  where  it  lias  not  accepted  in-house  review  in  a  given 
hospital  as  adequate,  would  be  responsible  for  reviewing  attending 
physicians'  certifications  of  need  for  continued  hospital  care  beyond 
professionally  determined  regional  norms  directly  related  to  patients' 
age  and  diagnoses,  usin <r  criteria  such  as  the  types  of  data  developed 
by  the  Commission  on  Professional  and  Hospital  Activities,  which  is 
sponsored  by  the  American  Hospital  Association,  the  American  Col- 
lege of  Physicians,  and  the  American  College  of  Surgeons.  It  is  ex- 
pected that  such  certification  would  generally  be  required  not  later 
than  the  point  where  50  percent  of  patients  with  similar  diagnoses  and 
in  the  same  age  groups  have  usually  been  discharged.  However,  it  is 
recognized  that  there  are  situations  in  which  such  stays  for  certain 
diagnoses  may  be  quite  short  in  duration.  In  such  situations  the  PSRO 
might  decide  against  requiring  certification  at  or  before  the  expiration 
of  the  period  of  usual  lengths  of  stay  on  the  grounds  that  the  certifica- 
tion would  be  unproductive;  for  example,  when  the  usual  duration  of 
stay  is  two  days  or  less.  Certification  on  the  hist  day  of  stay  might 
yield  no  significant  advantage  in  the  review  process.  This  profession- 
ally determined  time  of  certification  of  need  for  continued  care  is  a 
logical  checkpoint  for  the  attending  physician  and  is  not  to  be  con- 
strued as  a  barrier  to  further  necessary  hospital  care.  Neither  should 
the  use  of  norms  as  checkpoints,  nor  any  other  activity  of  the  PSR( ). 
be  used  to  stifle  innovative  medical  practice  01;  procedures.  The  intent 
is  not  ronformism  in  medical  practice — the  objective  is  reasonableness. 
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PSRO  disapproval  of  the  medical  necessity  for  continued  hospital 
care  beyond  the  norm  for  that  diagnosis  will  not  mean  that  the  physi- 
cian must  discharge  his  patient.  The  physician's  authority  to  decide 
the  date  of  discharge  as  well  as  whether  his  patient  should  be  admitted 
in  the  first  place  cannot  be  and  are  not  taken  from  him  by  the  PSRO. 
The  review  responsibility  of  the  PSRO  is  to  determine  whether  the 
care  should  be  paid  for  by  medicare  and  medicaid.  By  making  this 
determination  in  advance,  the  patient,  the  institution,  and  the  physi- 
cian will  all  be  forewarned  of  the  desirability  of  making  alternative 
plans  for  providing  care  or  financing  the  care  being  contemplated. 

Similarly,  as  feasible,  out-of-institution  norms  would  be  developed 
and  utilized  based  upon  patterns  of  actual  and  proper  practice  by 
physicians.  Such  norms  are  available  in  many  areas  to  an  extent  today. 
It  is  recognized  that  continuing  efforts  will  need  to  be  made  to  improve 
the  scope  and  comprehensiveness  of  such  norms. 

Operation  of  a  PSRO 

It  is  expected  that  a  PSRO  would  operate  in  a  manner  which  con- 
serves and  maximizes  the  productivity  of  physician  review  time  with- 
out unduly  imposing  on  his  principal  function,  the  provision  of  health 
care  services  to  his  own  patients.  One  way  to  conserve  physician  review 
time  is  through  automated  screening  of  claims  by  computers  and  other 
devices  used  in  the  claims  process  carried  out  under  review  specifica- 
tions and  parameters  set  forth  by  the  PSRO.  Another  way  to  con- 
serve physician  time  would  be  through  the  use  of  other  qualified  per- 
sonnel such  as  registered  nurses  who  could,  under  the  direction  and 
control  of  PSRO  physicians,  aid  in  assuring  effective  and  timely  re- 
view. And  as  already  pointed  out,  a  third  is  by  utilizing  the  services  of 
active  and  conscientious  utilization  review  committees  in  hospitals 
and  in  local  medical  organizations. 

It  is  expected  that  the  Secretary  will  develop  necessary  procedures 
for  coordination  between  medicaid  agencies,  medicare  carriers  and 
intermediaries  and  the  PSRO's.  To  the  extent  that  profiles  are  pres- 
ently maintained  by  State  agencies,  carriers  and  intermediaries,  these 
would  be  made  available  to  the  PSRO's.  Following  completion 
of  the  conditional  period  of  PSRO  designation  the  Secretary 
would  be  authorized  to  waive  any  control  or  review  activity 
required  by  law  which  he  determines  to  be  unnecessary  in  view  of  the 
review  and  control  activities  assumed  by  and  effectively  performed  by 
a  PSRO.  Thus,  the  PSRO  activity  would  be  fitted  into  the  medicare- 
medicaid  process  with  an  eye  to  efficiency  in  the  system.  When  a  fed- 
erally financed  system  of  operation  of  a  PSRO  is  developed,  whether 
directly  by  the  PSRO  or  by  contract,  that  system  would  be  made  avail- 
able without  charge  for  use  by  other  PSRO's. 

Existing  medical  organizations,  such  as  the  San  Joaquin  and 
Sacramento  Medical  Foundations  in  California,  and  others  have 
developed  patient  and  practitioner  profile  forms  and  approval  certifica- 
tion and  other  review  methods  which  may  provide  the  oases  for  devel- 
opment of  uniform  data  gathering  and  review  procedures  capable  of 
being  employed  in  many  areas  of  the  Nation.  The  committee  expects 
that  the  Secretary,  in  conjunction  with  various  medical  and  other 
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organizations,  would  assist  the  local  professional  standards  review 
organizations  through  providing  them  with  liiodel  operational  guides, 
forms  and  methodology  descriptions.  To  the  greatest  extent  possible, 
standardized  forms  and  procedures  should  he  utilized  by  the  local 
review  organizations.  Of  course,  this  approach  would  not  preclude 
acceptable  modification  and  adaptation  to  meet  local  circumstances, 
but  basic  formats  should  be  established  for  national  usage  and  basic 
comparable  data  for  inter-PSRO  comparisons  should  be  developed. 

It  is  expected  that  where  economical  and  efficient  computer  and 
other  resources  already  exist  in  carriers  and  intermediaries  they  would 
be  utilized  to  the  extent  feasible  and  that  operations  would  be  con- 
solidated and  coordinated  wherever  possible.  In  a  similar  fashion,  the 
PSRO  could  use  the  established  communication  channels  of  State  and 
local  medical  associations  to  keep  practicing  physicians  fully  in- 
formed of  review  activities. 

The  committee  would  stress  that  the  approach  recommended  does 
not  envisage  Blue  Cross  or  Blue  Shield  or  other  insurance  organiza- 
tions or  hospital  or  medical  association  review  committees,  assuming 
the  review  responsibilities  for  the  professional  standards  review  or- 
ganizations. Where  Blue  Cross  or  Blue  Shield  or  other  insurers,  or 
agencies  have  existing  computer  capacity  capable  of  producing  the 
necessary  patient,  practitioner,  and  provider  profiles  in  accordance 
with  the  parameters  and  other  requirements  of  the  PSRO,  on  an  on- 
going expeditious  and  economical  basis,  it  would  certainly  be  appro- 
priate to  employ  that  capacity  as  a  basic  tool  for  the  professional 
standards  review  organizations;  but  that  mechanism  would  be  em- 
ployed essentially  to  feed  computer  printouts  to  the  review  organiza- 
tions which  would  be  responsible  for  their  evaluation.  Where  it  would 
facilitate  administration,  the  Secretary  could  designate  a  specific  car- 
rier or  intermediary  as  "lead"  carrier  or  intermediary  for  purposes  of 
coordination  with  PSRO's  in  an  area.  The  responsibility  for  handling 
requests  for  such  prior  approval  of  hospital  admissions,  elective  pro- 
cedures and  services  as  might  be  required,  as  well  as  the  administrative 
mechanism  for  processing  such  requests,  would  lie  with  the  PSRO's. 
A  "lead"  carrier  or  intermediary  would  not  interfere  with  nor  inter- 
rupt direct  contact  between  the  Secretary  and  the  PSRO's. 

It  is  expected  that  PSRO's  would  make  specific  arrangements  with 
groups  representing  substantial  numbers  of  dentists  for  necessary  re- 
view of  dental  services. 

PSRO's  would  be  authorized  and  expected  to  retain  and  consult 
with  other  types  of  health  care  practitioners  such  as  podiatrists  to 
assist  in  reviewing  services  which  their  fellow  practitioners  provide. 
However,  physicians  should  not  be  precluded — in  fact  they  should  l>c 
encouraged — to  participate  in  the  review  of  services  ordered  by  phy- 
sicians but  rendered  by  other  health  care  practitioners.  For  example, 
physical  therapists  may  be  utilized  in  the  review  of  physical  therapy 
services,  but  physicians  should  determine  whether  the  services  should 
have  been  ordered.  The  PSRO  would  be  responsible  for  seeing  to  it 
that  any  arrangement  it  made  was  car  ried  out  effectively. 

Expenses  reasonably  and  necessarily  incurred  by  the  PSRO's,  state- 
wide councils  and  advisory  groups  and  the  national  council  would  be 
borne  by  the  Federal  Government.  Since  overutilization  of  health  serv- 
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ices  is  not  restricted  to  medicare  and  medicaid  but  affects  private  health 
insurance  as  well,  the  PSRO  would  be  at  liberty  to  provide  its  review 
services  to  private  health  insurers  provided  the  additional  review  ef- 
forts do  not  lower  the  quality  of  the  medicare-medicaid  reviews. 
In  such  a  case,  there  would  be  a  proportionate  allocation  of  costs 
between  medicare,  medicaid,  and  others  served  by  the  review  organi- 
zation. 

Employees  of  the  PSRO  would  be  selected  by  the  organization  and 
would  not  be  Government  employees.  Where  the  Federal  Government 
has  paid  for  or  supplied  necessary  equipment  to  the  review  organiza- 
tions, title  to  such  property  would  remain  with  the  Government. 

A  PSRO  agreement  would  include  provision  for  orderly  transfer 
of  medicare  and  medicaid  records,  data  and  other  materials  developed 
during  the  trial  period  to  the  Secretary  or  such  successor  organization 
as  he  might  designate  in  the  event  of  termination  of  the  initial  agree- 
ment. Such  transfer  would  involve  only  those  records  pertinent  to  medi- 
care and  medicaid  patients  and  would  be  made  solely  for  purposes  of 
permitting  orderly  continuity  of  review  activities  by  a  successor 
PSRO. 

Sanctions  and  Liability 

It  is  anticipated  that  in  those  areas  where  PSRO's  function  effec- 
tively, the  need  for  sanctions  will  be  minimal.  However,  sanctions  are 
provided  under  the  amendment  to  deter  improper  activity. 

On  the  basis  of  its  investigations  of  situations  of  possible  abuse 
identified  in  its  own  review  or  referred  to  it  by  the  Secretary  or  his 
administrative  agents,  the  PSRO  would  (after  reasonable  notice  and 
opportunity  for  discussion  with  the  practitioner  or  provider  involved ) 
recommend  to  the  Secretary  appropriate  action  against  persons 
responsible  for  gross  or  continued  overuse  of  services,  for  use  of  serv- 
ices in  an  unnecessarily  costly  manner,  or  for  inadequate  quality  of 
services  and  would  act  to  the  extent  of  its  authority  and  influence  to 
correct  improper  activities. 

In  determining  responsibility  for  overuse  of  services,  uneconomical 
use  of  services  or  the  provision  of  substandard  services,  the  I'SRO 
would  take  into  account  actual  ability  of  the  provider  or  physician 
to  control  the  activities  in  question. 

Where  a  review  organization  finds  that  voluntary  and  educational 
efforts  fail  to  correct  or  remedy  an  improper  situation  with  respect 
to  a  practitioner  or  provider,  it  would  transmit  its  recommendations 
concerning  sanctions  through  the  statewide  council  to  the  Secretary 
of  HEW.  Protective  appeals  procedures  are  afforded  to  those  against 
whom  sanctions  have  been  recommended.  Where  he  receives  such  a 
recommendation,  the  Secretary  could  terminate  or  suspend  medicare 
and  medicaid  payment  for  the  services  of  the  practitioner  or  provider 
involved,  or  assess  an  amount  reasonably  related  to  the  excessive  costs 
to  the  programs  deriving  from  the  acts  or  conduct  involved — but  not 
to  exceed  $5,000  against  persons  or  institutions  found  to  be  at  fault. 
In  such  cases  the  practitioner  or  provider  would  be  granted  a  hearing 
by  the  Secretary  on  request  and  could  seek  judicial  review  of  the  final 
determination  of  the  Secretary. 

The  amendment  provides  protection  from  civil  liability  for  those 
engaged  in  required  review  activities,  or  who  provide  information  to 
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PSRO's  in  {rood  faith,  for  actions  taken  in  the  proper  performance 
of  these  duties.  Activities  taken  with  malice  toward  a  practitioner  or 
institution,  or  group  of  practitioners  would  not  be  considered  action 
taken  in  the  proper  performance  of  these  duties.  In  addition,  physi- 
cians and  providers  would  be  exempt  from  civil  liability  arising  from 
adherence  to  the  recommendations  of  the  review  organization  (where 
it  was  a  physician-sponsored  and  operated  PSRO)  provided  they  ex- 
ercise due  care  in  the  performance  of  their  functions.  The  intention 
of  this  provision  in  the  amendment  is  to  remove  any  inhibition  to 
proper  exercise  of  PSRO  functions,  or  the  following  by  practitioners 
and  providers,  of  standards  and  norms  recommended  by  the  review 
organization.  Thus,  a  physician  following  practices  which  fall  within 
the  scope  of  those  recommended  by  a  PSRO  would  not  be  liable,  in  the 
absence  of  negligence  in  other  respects  for  having  done  so. 

Failure  to  order  or  provide  care  in  accordance  with  the  norms  em- 
ployed by  the  PSRO  is  not  intended  to  create  a  legal  presumption  of 
liability. 

The  exemptions  from  civil  liability  would  apply  to  a  range  of 
patterns  which  fall  within  the  scope  of  the  norm,  to  the  extent  that 
such  a  range  is  considered  acceptable  by  the  PSRO  in  accordance  with 
regulations  of  the  Secretary.  For  example,  the  usual  length  of  stay  for 
a  given  illness  might  be  ('»  days,  but  an  individual  practitioner  might 
only  hospitalize  his  patient  for  4  days.  In  this  case  the  doctor 
might  be  motivated  to  keep  his  patient  in  the  hospital  for  an  extra 
2  days  to  assure  himself  of  exemption  from  liability.  However,  as 
described  above,  the  PSRO  could  approve  a  range  of  norms,  each  of 
which  was  considered  medically  acceptable  by  the  PSRO,  which  could 
encompass  a  hospital  stay  of  4  days  as  being  sufficient.  Tt  is  not 
intended,  however,  that  this  protection  preclude  the  liability  of  any 
person  who  is  negligent  in  performing  PSRO  functions  or  who  mis- 
applies or  causes  to  be  misapplied  the  professional  standards  promul- 
gated by  a  review  organization. 

A  physician  or  provider'  should  not  be  relieved  of  responsibility 
where  standards  or  norms  are.  followed  in  an  inappropriate  manner 
or  where  an  incorrect  recommendation  by  the  PSRO  is  induced 
through  provision  of  erroneous  or  incomplete  information. 

Objective  and  impartial  review  must  be  provided  by  a  PSRO  if 
it  is  to  be  effective  and  respected.  Malice,  vendettas,  or  other  arbitrary 
and  discriminatory  practices  or  policies  are  by  definition  "nonprofes- 
sional," and  in  the  unlikely  event  of  such  occurrences  the  Secretary 
is  expected  to  promptly  act  to  terminate  the  contract  with  the  orga- 
nization involved  unless  it  immediately  undertakes  voluntary  cor- 
rective measures. 

Hearings,  Revikw  and  Waiver  ok  Liability 

A  medicare  beneficiary,  medicaid  recipient,  provider  of  services  or 
health  can-  practitioner  who  was  dissatisfied  with  a  determination  by 
a  PSRO  under  this  provision  would  be  entitled  to  reconsideration  of 
the  determination  by  the  PSRO;  where  the  matter  in  controversy  is 
$100  or  more  the  reconsideration  would  be  subject  to  review,  on  ap- 
peal, by  a  State  Professional  Standards  Review  Council  or  by  the  Sec- 
retary. AVI i ere  the  amount  in  question  exceeded  $1,000,  the  Secretary's 
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final  decision  would  be  subject  to  judicial  review.  A  review  or  appeal 
proceeding  under  the  PSRO  provision  would  be  in  lieu  of  any  other 
review  under  the  Social  Security  Act  with  respect  to  the  same  issue. 

Generally,  where  the  PSRO  disapproved  items  or  services  furnished 
under  medicare  and  medicaid,  payment  for  such  items  and  services 
could  not  be  made  by  these  programs.  However,  provision  is  made  for 
the  Secretary  to  make  payment  for  disapproved  items  and  services 
where  he  determined  that  a  claimant  was  without  fault  with  respect 
to  the  provision  of  items  or  services.  This  provision  is  needed  to  pre- 
vent making  individuals  liable  for  payment  for  the  disapproved  serv- 
ices when  they  accepted  the  services  under  the  impression1  they  would 
be  paid  for  by  medicare  or  medicaid. 

State  and  National  Organizations 

Under  the  amendment  statewide  professional  standards  review 
councils  (and  an  advisory  group  to  each  council)  would  be  established 
in  States  which  have  three  or  more  PSRO's.  A  council  would  consist 
of  one  representative  from  each  PSRO,  two  physicians  designated 
by  the  State  medical  society,  two  physicians  designated  by  the  State 
hospital  association,  and  four  persons,  knowledgeable  in  health  care, 
selected  by  the  Secretary  as  public  representatives.  Two  of  the  public 
representatives  would  be  selected  from  nominees  recommended  by  the 
Governor  of  the  State. 

A  statewide  council  would  serve  to  coordinate  the  activities  of  the 
PSRO's  within  the  State,  disseminate  information  and  other  data  to 
them  and  review  the  overall  effectiveness  of  each  of  the  PSRO's 
operations.  The  council  would  be  advised  and  assisted  in  its  activities 
by  an  advisory  group  consisting  of  representatives  of  health  care 
practitioners  (other  than  physicians)  and  health  care  institutions. 

Completing  the  structure,  a  national  professional  standards  review 
council  would  be  established.  That  council  would  consist  of  11  physi- 
cians of  recognized  standing  and  distinction  in  the  review  of  medical 
practice  who  would  be  appointed  by  the  Secretary.  A  majority  of  the 
members  would  be  selected  from  nominees  of  national  organizations 
representing  practicing  physicians.  The  council  would  also  include 
physicians  nominated  by  consumer  groups  and  other  health  care  inter- 
ests such  as  hospitals.  1  he  national  council  would  arrange  for  the  col- 
lection and  distribution  of  data  and  other  information  useful  to  the 
statewide  and  local  professional  standards  review  organizations;  par- 
ticularly, norms  of  care  employed  in  various  geographic  or  medical 
service  areas  and  various  methods  of  utilizing  and  applying  those 
norms.  The  national  council  would  also  report  regularly  to  the  Secre- 
tary and  to  the  Congress  on  the  overall  and  area-by-area  effectiveness 
of  the  review  program  and  offer  such  recommendations  as  it  might 
have  for  improvement  of  the  program. 

Role  of  the  Inspector  General 

Properly  established  and  properly  implemented  throughout  the 
Nation,  professional  standards  review  mechanisms  can  help  relieve 
the  tremendous  strain  which  soaring  health  costs  are  placing  upon  the 
entire  population.  Emphasis,  wherever  possible,  upon  the  provision  of 
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necessary  care  on  an  outpatient  rather  than  inpatient  basis  could 
operate  to  reduce  need  for  new  construction  of  costly  hospital  facilities. 
Hospital  bed  need  would  be  further  reduced  by  reductions  in  lengths 
of  hospital  stay  and  avoidance  of  admission  for  unnecessary  or  avoid- 
able hospitalization. 

To  be  effective,  the  PSRO  provisions  will  require  full  and  forth- 
right implementation.  Equivocation,  hesitance,  and  half-hearted  com- 
pliance will  negate  the  intended  results  from  delegation,  with  appro- 
priate public  interest  safeguards,  of  primary  responsibility  for  pro- 
fessional review  to  nongovernmental  physicians.  For  these  reasons, 
the  committee  expects  that  the  Inspector  General  for  Health  Admin- 
istration (whose  office  is  established  under  another  amendment)  will 
give  special  attention  to  monitoring  and  observing  the  establishment 
and  operation  of  the  PSRO's  to  assure  conformance  and  compliance 
with  congressional  intent. 
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On  September  27,  1972  the  Senate  began  consideration  of  the  proposed 
Social  Security  Amendments.  Following  are  the  remarks  of  Senator  Wallace 
F.  Bennett  regarding  the  PSRO  section    (from  the  Congressional  Record, 
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Mr.  BENNETT.  Mr.  President,  as  the 
ranking  minority  member  on  the  Sen- 
ate's committee,  I  should  like  to  join  the 
chairman  in  presenting  opening  state- 
ments with  respect  to  this  monumental 
and  historic  piece  of  legislation.  Just 
within  the  last  few  minutes,  a  copy  of  the 
bill  has  been  laid  on  the  desk  of  each 
Senator.  It  disappoints  me.  It  is  only  989 
pages  long.  I  thought  it  might  actually 
have  reached  and  crossed  the  mark  of 
1,000  pages.  By  all  odds,  it  is  the  longest 
bill  that  has  ever  been  considered  by 
either  House  of  Congress.  Its  length  is  a 
factor  of  the  extent  to  which  it  attempts 
to  attack  and  solve  the  many,  many  prob- 
lems that  have  grown  up  in  the  social 
security  and  welfare  fields  over  the  years. 

It  has  been  a  number  of  years  since 
these  programs  were  instituted,  and  as 
time  has  passed  and  conditions  have 
changed,  we  have  either  left  the  prob- 
lems there  to  grow  or  we  have  attempted 
to  solve  them  on  a  patchwork  basis.  This 
time  the  committee,  working  since  last 
January,  has  undertaken  a  comprehen- 
sive review  of  both  these  areas.  This  bill 
represents  the  committee's  recommenda- 
tions to  the  Senate. 

Mr.  President,  the  chairman  has  just 
completed  his  comprehensive  statement, 
in  which  he  has  reviewed  and  outlined 
the  major  provisions  in  H.R.  1  and  has 
indicated  to  the  Senate  how  these  pro- 
visions relate  in  a  manner  touching,  in 
one  way  or  another,  on  almost  every  crit- 
ical problem  in  the  areas  of  social  secu- 
rity, medicare,  medicaid,  and  welfare. 

Senator  Long  has  done  a  superb  job  of 
summarizing  the  bill.  I  should  like,  there- 
fore, at  this  point  to  reemphasize  the 
importance  of  a  few  of  the  key  commit- 
tee decisions  in  which  I  have  been  most 
closely  involved  on  a  personal  basis. 

The  chairman  has  mentioned  two  of 
these,  in  the  matter  of  the  review  of  the 
quality  and  necessity  for  health  care  and 
an  attempt  to  work  out  a  provision  which 
would  encourage  work,  rather  than  wel- 
fare, for  the  family  heads  in  families  with 
dependent  children.  I  am  going  to  talk 
a  little  more  in  detail  about  these  two 
features. 

The  bill  deals  extensively  with  medi- 
care, medicaid,  and  welfare.  In  each  of 
these  areas,  there  have  been  key  prob- 
lems which  need  to  be  solved.  In  the 
welfare  area,  the  principal  problem  in- 
volves the  question  of  whether  we  should 
merely  guarantee  a  welfare  family,  head- 
ed by  a  peisa\  v^o  is  capable  of  employ- 
ment, a  minimal  income,  or  whether  we 
should,  instead  f  grantee  employable 
adults  a  job  opportunity.  I  will  discuss 
these  welfare  issti* :  iater  in  my  state- 
ment. 

In  mcuiev.re  and  medicaid,  the  critical 
problem  the  committee  has  had  to  solve 
relates  to  the  urgent  need  for  effective 
utilization  of  medical  facilities  ancT'the 
need  for  a  peer  review  of  the  way  these 
facilities  are  used. 
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The  committee,  after  extensive  hear- 
ings and  deliberations,  going  all  the  way 
back  to  1970,  has  again  approved  the 
professional  standards  review  organiza- 
tion amendment,  which  I  offered  and 
which  would  establish  a  responsible  and 
publicly  accountable  professional  struc- 
ture for  carrying  out  peer  review  at  local 
levels  throughout  the  country. 

Senators  will  recall  that  the  PSRO 
amendment  was  strongly  endorsed  by  the 
Senate  in  a  rollcall  vote  during  the  de- 
bate on  the  Social  Security  amendments 
of  1970. 

Let  me  take  a  few  moments  to  again 
set  the  whole  issue  of  utilization  and 
peer  review  in  context  for  the  Senate. 
Until  recently  in  our  history,  the  Federal 
Government  was  not  involved  to  any 
substantial  extent  as  a  third-party  pay- 
er of  medical  and  hospital  bills. 

With  the  advent  of  medicare  and  med- 
icaid in  1965,  the  Federal  Government 
almost  overnight  became  the  largest 
health  insurer  or  third-party  payer  in 
the  United  States.  The  Government  was 
now  paying  hospital  and  medical  bills 
for  millions  of  aged  and  poor  citizens'. 

Medicare  and  medicaid  have  been  good 
programs,  which  have  enabled  millions 
of  citizens  to  meet  their  health  needs. 
However,  as  most  Senators  are  aware,  the 
cost  of  the  medicare  and  medicaid  pro- 
grams have  skyrocketed  far  beyond  the 
early  estimates.  In  this  fiscal  year,  alone, 
medicare  and  medicaid  will  cost  the 
Federal  and  State  Governments  some  $19 
billion.  Projected  costs  of  the  medicare 
hospital  insurance  program  will  exceed 
estimates  made  in  1967  by  some  $240 
billion  over  a  25 -year  period.  The  total 
monthly  premium  cost  for  part  B  of  med- 
icare— doctors''  bills — rose  from  $6 
monthly  per  person  In  July  of  1966  to 
$11.60  per  person  in  July  of  1972.  Med- 
icaid costs  are  also  rising  at  precipitous 
rates. 

Obviously,  the  costs  of  these  programs 
represented  a  problem  which  must  be 
dealt  with.  In  addition,  hearings  revealed 
that  a  significant  proportion  of  the 
health  services  provided  under  medi- 
care and  medicaid  were  not  medically 
necessary  and  that  some  of  the  necessary 
services  provided  would  not  meet  proper 
quality  standards. 

These  were  the  problems — cost  and 
quality — which  the  Finance  Committee 
had  to  face  in  discussing  medicare  and 
medicaid.  Part  of  the  answer  was  rela- 
tively easy.  The  Ways  and  Means  Com- 
mittee and  the  Finance  Committee  both 
developed  a  number  of  provisions  to  con- 
trol allowable  unit  charges  for  physi- 
cians' services  and  hospital  per  diem 
costs.  These  controls  will  not  halt  cost 
Increases,  but  should  moderate  them 
substantially. 

However,  controlling  the  unit  cost  of 
services  under  medicare  and  medicaid 
solved  only  Part  of1  the  problem.  The  com- 
mittee still  had  to  deal  with  ths  very  diffi- 
cult questions  of  whether  the  services 
were  actually  necessary  and  met  proper 
quality  standards.  This  is  where  utiliza- 
tion and  peer  review  enters  the  picture. 
As  I  said,  it  is  relatively  easy  to  control 
the  unit  price  of  services,  but  without 
effective  professional  controls  on  utiliza- 


tion the  costs  of  the  programs  will  con- 
tinue to  soar. 

An  effective  comprehensive  profes- 
sional review  mechanism  can  materially 
ease  problems  of  utilization  and  quality 
control.  This  is  the  area  where  a  bridge 
was  needed  between  medicine  and  Gov- 
ernment. It  was  all  too  clear  to  those  of 
us  on  the  Finance  Committee  that  an 
army  of  Government  and  insurance  com- 
pany employees  checking  on  each  medi- 
cal service  was  not  the  answer.  Past  ex- 
perience and  commonsense  indicated 
clearly  that  clerical  personnel  could  not 
and  should  not  make  decisions  as  to  the 
quality  and  necessity  of  medical  serv- 
ices. 

The  bridge  we  needed  between  Gov- 
ernment and  medicine  was  a  structure 
through  which  practicing  physicians 
could,  in  an  organized  and  publicly  ac- 
countable fashion,  professionally  evalu- 
ate the  quality  and  necessity  of  medical 
services  in  an  area. 

In  1970  I  introduced  an  amendment 
to  establish  professional  service  review 
organizations  throughout  the  United 
States.  Under  this  provision,  professional 
standards  review  organizations — 
PSRO's — would  be  established  through- 
out the  United  States  and  would  have  the 
responsibility  of  reviewing— on  a  com- 
prehensive and  ongoing  basis — whether 
the  services  provided  under  medicare  and 
medicaid  were  necessary  and  met  ac- 
cepted professional  standards.  The  Sec- 
retary of  Health,  Education,  and  Wel- 
fare would,  after  consultation  with  na- 
tional and  local  health  professions  and 
agencies,  designate  appropriate  areas 
through  the  Nation  for  which  profession- 
al standards  review  organizations  would 
be  established.  Areas  may  cover  an  en- 
tire State  or  parts  of  a  State,  but  gen- 
erally a  minimum  of  300  practicing  doc- 
tors would  be  included  within  one  area. 
As  a  practical  matter,  the  average  PSRO 
would  average  700  or  800  physicians.  This 
size  should  be  sufficient  to  assure  objec- 
tive review  and  yet  be  essentially  local 
in  nature  and  timely  in  response. 

Organizations  representing  substantial 
numbers  of  physicians  in  area,  such  as 
medical  foundations  and  societies,  would 
be  Invited  to  sponsor  review  organiza- 
tions. It  should  be  clearly  understood — 
and  this  has  been  one  of  the  debates  over 
the  past  2  years,  one  that  has  been  most 
difficult  to  explain — that  a  medical 
society,  per  se,  could  not  qualify  as  a 
PSRO  because  of  the  requirement  that 
membership  in  the  PSRO  be  open  to  all 
licensed  doctors  of  medicine  and  oste- 
opathy in  an  area  without  any  society 
membership  or  dues  requirement  what- 
soever. Where  the  Secretary  finds  that 
such  organizations  are  not  willing  or 
cannot  reasonably  be  expected  to  develop 
capabilities  to  carry  out  professional 
standards  review  organization  functions 
in  an  effective,  economical,  timely  and 
objective  manner,  he  would  enter  into 
agreements  with  such  other  agencies  or 
organizations  with  professional  medical 
competence  as  he  finds  are  willing  and 
capable  of  carrying  out  such  functions. 

In  other  words,  the  Job  would  be  done 
one  way  or  the  other  but  it  is  the  Inten- 
tion of  the  amendment  to  give  a  first 
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priority,  a  first  opportunity  to  qualified 
organizations  already  existing  who  would 
be  capable  of  sponsoring  a  PSRO  to  In- 
clude all  the  practicing  physicians  in  the 
given  area. 

The  Initial  agreement  would  be  made 
on  a  conditional  basis,  not  to  exceed  2 
years,  with  the  PSRO  operating  concur- 
rently with  the  present  review  system. 
During  the  transitional  period,  medicare 
carriers  and  intermediaries  are  expected 
to  abide  by  the  decision  of  the  profes- 
sional standards  review  organization 
where  the  professional  standards  review 
organization  has  acted.  This  reliance  will 
permit  a  more  complete  appraisal  of  the 
effectiveness  of  the  conditionally  ap- 
proved professional  standards  review  or- 
ganization. Where  performance  of  an 
organization  is  unsatisfactory,  and  the 
Secretary's  efforts  to  bring  about  prompt 
necessary  improvement  fail,  he  could  ter- 
minate its  participation. 

Provider,  physician,  and  patient  pro- 
files and  other  relevant  data  would  be 
collected  and  reviewed  on  an  ongoing 
basis  to  Identify  persons  and  institutions 
which  provide  services  requiring  more 
extensive  review.  Regional  norms  of  care 
and  treatment  would  be  used  In  the  re- 
view prbcess  as  routine  checkpoints  in 
evaluating  when  excessive  services  may 
Have  been  provided.  The  norms  would  be 
particularly  Useful  In  determining  the 
point  at  which  physician  certification  of 
need  for  continued  Institutional  care 
would  be  made  and  reviewed.  Initial  pri- 
ority in  assembling  and  using  data  and 
profiles  would  be  assigned  to  those  areas 
most  productive  in  pinpointing  prob- 
lems— such  as  hospitalization — so  as  to 
conserve  physician  time  and  maximize 
the  productivity  of  physician  review.  The 
PSRO  would  progressively  assume  more 
and  more  review  responsibility  as  its  ca- 
pacity expanded. 

The  professional  standards  review  or- 
ganization would  be  permitted  to  em- 
ploy the  services  of  qualified  personnel, 
such  as  registered  nurses,  who  could,  un- 
der the  direction  and  control  of  physi- 
cians, aid  In  assuring  effective  and  timely 
review.  A  PSRO,  in  performing  its  tasks, 
would  also  be  required  to  accept  the  re- 
view findings  of  review  committees  in 
hospitals  and  medical  organizations  to 
the  extent  these  In-house  review  activ- 
ities are  effective. 

Where  advance  approval  by  the  review 
organizations  for  institutional  admission 
Is  required,  such  approval  would  provide 
the  basis. for  a  presumption  of  medical 
necessity  for  purposes  of  medicare  and 
medicaid  benefit  payments.  Failure  of  a 
physician.  Institution,  or  other  health 
care  supplier  to  seek  advance  approval, 
where  required,  could  be  considered 
cause  for  disallowance  of  affected  claims. 

In  addition  to  acting  on  their  own 
Initiative,  the  review  organizations  would 
report  on  matters  referred  to  them  by  the 
Secretary.  They  would  also  recommend 
appropriate  action  against  persons  re- 
sponsible for  gross  or  continued  overuse 
of  services,  use  of  services  in  an  unneces- 
sarily costly  manner,  or  for  inadequate 
quality  of  services  and  would  act  to  the 
extent  of  their  authority  or  Influence  to 
correct  Improper  activities. 


I  cannot  emphasize  too  strongly,  how- 
ever, that  the  thrust  of  PSRO  activities 
is  educational  and  not  punitive. 

Mr.  President,  we  have  had  some  ex- 
perience in  this  field.  There  are  some 
PSRO  organizations  now  operating  We 
have  had  ample  demonstration  of  the 
educational  value  of  the  activity. 

A  National  Professional  Standards  Re- 
view Council  would  be  established  by  the 
Secretary  to  assist  in  developing,  im- 
proving, and  evaluating  norms  of  care  as 
well  as  to  review  the  operations  of  the 
local  area  review  organizations,  advise 
the  Secretary  on  their  effectiveness,  and 
make  recommendations  for  their  Im- 
provement. The  Council  would  be  com- 
posed of  physicians,  a  majority  of  whom 
would  be  selected  from  nominees  of  na- 
tional organizations  representing  prac- 
ticing physicians.  Other  physicians  on 
the  Council  would  be  recommended  by 
consumers  and  other  health  care 
interests. 

As  I  have  noted,  the  amendment  was 
approved  by  the  Committee  on  Finance 
and  the  full  Senate  in  1970  and  was  again 
approved  by  the  Finance  Committee  In 
its  consideration  of  H.R.  1.  The  amend- 
ment has  been  carefully  studied  by  and 
has  the  endorsement  of  the  Department 
of  Health,  Education,  and  Welfare,  sub- 
ject to  an  understanding  that  there  may 
be  technical  problems  Involved  On  which 
the  Department  of  HEW  might  suggest 
different  approaches.  However,  the  basic 
principle  has  been  completely  and  thor- 
oughly endorsed  by  the  Department. 
Most  of  these  areas  of  disagreement  on 
the  limited  technical  features  have  been 
resolved,  and  I  am  sure  that  we  can  re- 
solve all  of  them  before  we  get  through. 
In  addition,  the  amendment  is  supported 
by  many  concerned  organizations,  in- 
cluding a  substantial  number  of  State 
and  county  medical  societies. 

I  believe  today,  as  I  said  when  I  intro- 
duced the  PSRO  amendment  in  this  Con- 
gress early  this  year  that: 

The  relationship  between  the  patient,  the 
physician  and  the  Government  Is  at  a  cross- 
roads In  America  today.  The  pressures  for 
increased  governmental  involvement  in  the 
day-to-day  practice  of  medicine  are  Increas- 
ing continually  as  we  move  toward  expanded 
Government  financing  of  health  care.  Eco- 
nomics, commonsense  and  morally  each 
demand  that  the  Government  take  an  In- 
creasingly active  role  In  dealing  with  the 
cost  and  quality  of  medical  care. 

The  PSRO  amendment  represents  the  best, 
and  perhaps  the  last,  opportunity  to  fully 
safeguard  the  public  concern  with  respect 
to  the  cost  and  quality  of  medical  care  while, 
at  the  same  time,  leaving  the  actual  control 
of  medical  practice  In  the  hands  of  those 
best  qualified — America's  physicians. 

Without  an  appropriate  peer  review 
mechanism  to  serve  as  a  bridge  between 
Government  and  medicine,  I  am  afraid 
that  the  consequence  will  be  increasing 
isolation  between  Government  and  medi- 
cine, working  to  the  disadvantage  of  both, 
and,  more  importantly,  to  the  disadvan- 
tage of  the  patient. 


-  19  - 


CONFERENCE  REPORT 

House  of  Representatives,  92-1605 

to  accompany  H.R.  1 

October  14,  1972 

(PSRO  Provision,  p.  21; 
Managers'   statement,  p.  37  and  pp.  58-59) 


Amendment  numbered  47(> : 

That  the  House  recede  from  its  disagreement  to  the  amendment 
of  the  Senate  numbered  47f>,  and  agree  to  the  same  with  amendments 
as  follows : 

On  page  192,  line  8,  of  the  Senate  engrossed  amendments,  strike  out 
"unless"  and  insert  the  following:  prior  to  January  1,  J976,  nor  after 
such  date,  unless 

On  page  194,  between  lines  7  and  8,  of  the  Senate  engrossed  amend- 
ments, insert  the  following : 

"(/)  (-0  In  the  case  of  agreements  entered  into  prior  to  January  1, 
1976,  under  this  part  under  which  any  organization  is  designated  as 
the  Professional  Standards  Review  Organization  for  any  area,  the 
Secretary  shall,  prior  to  entering  into  any  such  agreement  with  any  or- 
ganization for  any  area,  inform  (under  regulations  of  the  Secretary) 
the  doctors  of  medicine  or  osteopathy  who  are  in  active  practice  in  such 
area  of  the  Secretary's  intention  to  enter  into  such  an  agreement  with 
such  organization. 

"(#)  //,  within  a  reasonable  period  of  time  following  the  serving 
of  such  notice,  more  than  10  per  centum,  of  such  doctors  object  to  the 
Secretary's  entering  into  such  an  agreement  with  such  organization 
on  the  ground  that  such  organization  is  not  representative  of  doctors 
in  such  area,  the  Secretary  sliatt  conduct  a  poll  of  such  doctors  to  de- 
termine whether  or  not  such  organization  is  representative  of  such 
doctors  in  such  area.  I f  more  than  50  per  centum  of  the  doctors  re- 
sponding to  such  poll  indicate  that  such  organization  is  not  representa- 
tive of  such  doctors  in  such  area  the  Secretary  shall  not  enter  into  such 
an  agreement  with  such  organization. 

On  page  196,  line  12,  of  the  Senate  engrossed  amendments,  after  the 
word  "shall"  insert  the  following:  (subject  to  the  provisions  of  sub- 
section (g)) 

On  page  203,  between  lines  9  and  10,  of  the  Senate  engrossed  amend- 
ments, insert  the  following : 

"  (g)  N otwithstanding  any  other  pro'oision  of  this  part,  the  responsi- 
bility for  review  of  health  care  services  of  any  Professional  Standards 
Review  Organization  shall  be  the  review  of  health  care  services  pro- 
vided by  or  in  institutions,  unless  such  Organization  shall  have  made 
a  request,  to  the  Secretary  that  it  be  charged  with  the  duty  and  function 
of  reviewing  other  health  care  services  and  the  Secretary  shall  have 
approved  such  request. 

And  the  Senate  agree  to  the  same. 


-  20  - 


JOINT  EXPLANATORY  STATEMENT  OF  THE 
COMMITTEE  OF  CONFERENC  E 


>ii- 

mc-nts 


The  managers  on  the  part  of  the  House  ami  the  Senate  at  tin 
ference  on  the  disagreeing  votes  of  the  two  Houses  on  the  amend! 
of  the  Senate  to  the  bill  (H.R.  1)  to  amend  the  Social  .Security  Act  to 
increase  benehts  and  improve  eligibility  and  computation  methods 
under  the  OASDI  program,  to  make  improvements  in  the  medicare, 
medicaid,  and  maternal  and  child  health  programs  with  emphasis  on 
improvements  in  their  operating  effectiveness  to  replace  the  existing 
Federal-State  public  assistance  programs  with  a  federal  program  ot 
adult  assistance  and  a  Federal  program  of  benefits  to  low-income 
families  with  children  with  incentives  and  requirements  lor  employ- 
ment and  training  to  improve  the  capacity  for  employment  ol  members 
of  such  families,  and  for  other  purposes,  submit  the  following  join 
statement  to  the  House  and  the  Senate  m  explanation  ol  the  effect 
of  the  action  agreed  upon  by  the  managers  and  recommended  in  the 
accompanying  conference1  report : 


PROFESSIONAL  STANDARDS  REVIEW  ORGANIZATION 

Amendment  No.  476 :  The  Senate  amendment  added  a  new  section 
to  the  House  bill  which  provides  for  the  establishment  of  Professional 
Standards  Review  organizations  consisting  of  substantial  numbers 
of  practicing  physicians  (usually  300  or  more)  in  local  areas  to 
assume  responsibility  for  comprehensive  and  on-going  review  of  serv- 
ices covered  under  the  medicare  and  medicaid  programs.  The  PSRO 
would  be  responsible  for  assuring  that  services  were  (1)  medically 
necessary  and  (2)  provided  in  accordance  with  professional  stand- 
ards. PSRO's  would  not  bo  involved  with  reasonable  charge  determi- 
nations. The  provision  is  designed  to  assure  proper  utilization  of 
care  and  services  provided  in  medicare  and  medicaid  utilizing  a  formal 
professional  mechanism  representing  the  broadest  possible  cross-section 
of  practicing  physicians  in  an  area.  Safeguards  are  included,  de- 
signed to  protect  the  public  interest,  including  appeals  procedures, 
and  to  prevent  pro  forma  assumption  in  carrying  out  review  respon- 
sibilities. The  provision  requires  recognition  of  and  use  by  the  PSRO 
of  utilization  review  committees  in  hospitals  and  medical  organiza- 
tions to  the  extent  determined  effective. 

The  House  recedes  with  the  following  amendment  : 

(1)  Until  January  1,  11)7(3,  the  Secretary  would  be  able  to  make  an 
agreement  only  with  a  qualified  organization  which  represents  a  sub- 
stantial proportion  of  the  physicians  in  the  geographical  area  desig- 
nated by  the  Secretary. 

(2)  A  professional  standards  review  organization  would  not  be 
required  to  review  other  than  institutional  care  and  services  unless 
such  organization  chooses  to  include  the  review  of  other  services  and 
the  Secretary  agrees. 

(3)  Until  January  1,  1  D7(>,  at  the  request  of  10  percent  or  more  of 
the  practicing  physicians  in  a  geographical  area  designated  by  the 
Secretary,  the  Secretary  would  be  required  to  poll  the  practicing  phy- 
sicians in  the  area  as  to  whether  or  not  an  organization  of  physicians 
which  has  requested  to  conclude  an  agreement  with  the  Secretary  to 
establish  a  professional  standards  review  organization  in  that  area 
substantially  represents  the  practicing  physicians  in  that  area. 

If  more  than  50  percent  of  the  practicing  physicians  in  the  area 
responding  to  the  poll  indicate  that  the  organization  does  not  sub- 
stantially represent  the  practicing  physicians  in  the  area,  the  Secre- 
tary could  not  enter  into  an  agreement  with  that  organization. 
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From  the  Congressional  Record,  Vol.  118 
No.  168,  October  17,   1972    (p.  S18479  and  p.  H10196) 

Remarks  on  the  Senate  Floor  of  Senator  Russell  B.  Long 
on  the  Conference  Report  on  H.R.  1,   Social  Security  Act  Amendments 


Perhaps  the  most  significant  change, 
designed  to  promote  quality  of  care  and 
proper  rendering  of  services  In  medicare 
and  medicaid,  is  the  PSRO  amendment. 
Under  this  provision  In  the  bill,  quali- 
fied organizations  of  physicians  will  re- 
view all  Institutional  care  and,  at  their 
option  and  with  the  approval  of  the  Sec- 
retary, all  out-of-institutlon  care  pro- 
vided under  medicare  and  medicaid.  The 
Secretary  would  approve  such  requests, 
of,  course,  unless  the  PSRO  is  demon- 
strably not  capable  of  coping  with  such 
review.  Appropriate  safeguards  are  In- 
cluded which  are  designed  to  assure 
public  accountability  and  objective  per- 
formance. An  ad  hoc  advisory  group  con- 
sisting of  physicians  experienced  In  the 
operation  of  prototype  review  organiza- 
tions— such  as  those  In  New  Mexico. 
Georgia,  Colorado,  and  Sacramento  and 
San  Joaquin,  Calif. — Is  expected  to  assist 
in  implementation  of  the  PSRO  amend- 
ment. 

This  is  the  area  in  which  the  Senator 
from  Utah  (Mr.  Bennett)  worked  so 
diligently  and  devotedly  for  several 
years,  and  I  am  convinced  that  it  will 
be  a  monument  to  his  statesmanship. 


Remarks  on  the  House  Floor  of  Congressman  Wilbur  Mills 
on  the  Conference  Report  on  H.R.  1,   Social  Security  Act  Amendments 


The  conference  committee  approved 
provisions  which  would  authorize  the 
establishment  of  professional  standard 
review  organizations.  These  organiza- 
tions, which  will  be  composed  solely  of 
physicians  practicing  in  an  area,  will 
assume  responsibility  for  the  review  of 
the  utilization  and  quality  of  services 
provided  under  the  mdlcare  and  medic- 
aid programs.  They  would  not  be  in- 
volved in  determination  of  reasonable 
charges  under  medicare  and  medicaid, 
only  whether  the  services  provided  are 
sound  and  proper.  Safeguards  are  In- 
cluded which  will  protect  the  public's 
Interest  including  appeal  procedures  and 
provisions  to  prevent  pro  forma  perform- 
ance. It  may  very  well  be  that  this  will 
turn  out  to  be  one  of  the  most  important 
provisions  of  the  bill.  These  organiza- 
tions, which  have  already  been  set  up  in 
many  States  including  California,  Utah, 
New  Mexico,  Georgia,  Pennsylvania,  and 
Illinois,  have  already  proven  that  they 
can  do  the  Job.  I  expect  that  as  the  phy- 
sicians who  are  involved  In  these  pro- 
grams consult  with  and  advise  physicians 
in  other  areas,  we  will  see  a  rapid  expan- 
sion of  the  number  of  these  organizations 
over  the  next  few  years. 
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Public  Law  92-603 
92nd  Congress,  H.R.  1 
(pp.  101-117) 

October  30,  1972 


PROFESSIONAL  STANDARDS  REVIEW 

-.tSlffiS^  ,0  t't'"  XI  °f  fhe  So"»]  *™fty  Act  ,2  use  X30i 


"TITLE  XI— GENERAL  PROVISIONS" 
and  inserting  in  lieu  thereof 

"TITLE  XI — (iEXERAL  PROVISIONS  AND 
PROFESSIONAL  STANDARDS  REVIEW 

"Pari-  A    General  Provisions"' 

(b)  Title  XI  of  such  Act  is  further  amended  by  adding  tlie 
following : 

"Part  B — Professional  Standards  Review 

"declaration  of  purpose 

"Sec.  1 1  .">  1 .  In  order  to  promote  the  effective,  eflicient,  and  economi- 
cal delivery  of  health  care  services  of  proper  quality  for  which  pay- 
ment may  be  made  (in  whole  or  in  pact)  under  this  Act  and  in 
recognition  of  the  interests  of  patients,  the  public,  practitioners,  and 
providers  in  improved  health  cart?  service's,  it  is  the  purpose  of  this 
part  to  assure,  through  the  application  of  suitable  procedures  of  pro- 
fessional standards  review,  that  the  services  for  which  payment  may 
lx>.  made  under  the  Social  Security  Act  will  conform  to  appropriate 
professional  standards  for  the  provision  of  health  care  and  that  pay- 
ment for  such  services  will  l>e  made — 
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Pub.  Law  92-603  -  102  -  October  30,  1972 


"(1)  only  when,  nnd  to  the  extent,  medically  necessary,  as 
determined  in  the  exercise  of  reasonable  limits  of  professional 
discretion;  and 

"(2)  in  the  case  of  services  provided  by  a  hospital  or  other 
health  care  facility  on  an  inpatient  basis,  only  when  and  for  such 
period  as  such  services  cannot,  consistent,  with  professionally 
recognized  health  care  standards,  effectively  be  provided  on  an 
outpatient  basis  or  more  economically  in  an  inpatient  health  care 
facility  of  a  different  type,  as  determined  in  the  exercise  of  rea- 
sonable limits  of  professional  discretion, 

"designation  of  professional  standards  review  organizations 

"Sec.  1152.  (a)  The  Secretary  shall  (1)  not  later  than  January  1, 
1974,  establish  throughout  the  United  States  appropriate  areas  with 
respect  to  which  Professional  Standards  Review  Organizations  may 
be  designated,  and  (2)  at  the  earliest  practicable  date  after  designation 
of  an  area  enter  into  an  agreement  with  a  qualified  organization 
whereby  such  an  organization  shall  be  conditionally  designated  as 
the  Professional  Standards  Review  Organization  for  such  area.  If,  on 
the  basis  of  its  performance  during  such  period  of  conditional  desig- 
nation, the  Secretary  determines  that  such  organization  is  capable  of 
fulfilling,  in  a  satisfactory  manner,  the  obligations  and  requirements 
for  a  Professional  Standards  Review  Organization  under  this  part, 
he  shall  enter  into  an  agreement  with  such  organization  designating 
it  as  the  Professional  Standards  Review  Organization  for  such  area. 
"Ctualified  or-  "(b)  For  purposes  of  subsection  (a),  the  term  'qualified  organi/.a- 
ganization."       tion'  means — 

"(1)  when  used  in  connection  with  any  area — ■ 

"(A)  an  organization  (i)  which  is  a  nonprofit  professional 
association  (or  a  component  organization  thereof ),  (ii)  which 
is  composed  of  licensed  doctors  of  medicine  or  osteopathy 
engaged  in  the  practice  of  medicine  or  surgery  in  such  area, 
(iii)  the  membership  of  which  includes  a  substantial  propor- 
tion of  all  such  physicians  in  such  area,  (iv)  which  is  orga- 
nized in  a  manner  which  makes  available  professional  com- 
petence to  review  health  cure  services  of  the  types  and  kinds 
with  respect  to  which  Professional  Standards  Review  Orga- 
nizations have  review  responsibilities  under  this  part,  (v)  the 
membership  of  which  is  voluntary  and  open  to  all  doctors  of 
medicine  or  osteopathy  licensed  to  engage  in  the  practice  of 
medicine  or  surgery  in  such  area  without  requirement  of 
membership  in  or  payment  of  dues  to  any  organized  medical 
society  or  association,  and  (vi)  which  does  not  restrict  the 
eligibility  of  any  meml>er  for  service  as  an  officer  of  the  Pro- 
fessional Standards  Review  Organization  or  eligibility  for 
and  assignment  to  duties  of  such  Professional  Standards  Re- 
view Organization,  or,  subject  to  subsection  (c)  (i), 

"(B)  such  other  public,  nonprofit  private,  or  other  agency 
or  organization,  which  the  Secretary  determines,  in  accord- 
ance, with  criteria  prescribed  by  him  in  regulations,  to  be  of 
professional  competence  and  otherwise  suitable;  and 
"(2)  an  organization  which  the  Secretary,  on  the  basis  of  his 
examination  and  evaluation  of  a  formal  plan  submitted  to  him  by 
the  association,  agency,  or  organization  (as  well  as  on  the  basis 
of  other  relevant  data  and  information),  finds  to  l>e  willing  to 
perform  and  capable  of  performing,  in  an  effective,  timely,  and 
objective  manner  and  at  reasonable  cost,  the  duties,  functions,  and 
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activities  of  a  Professional  Standards  Review  Organization 
required  by  or  pursuant  to  t  his  part. 
u(c)  ( 1 )  The.  Secretary  shall  not  enter  into  any  agreement  under  thin 
pa  it  under  which  there-  is  designated  us  the  Professional  Standards 
Review  Organization  for  any  area  any  organization  other  than  an 
organization  referred  to  in  subsection  (b)(1)(A)  prior  to  January 
1, 1976,  nor  after  sucli  date,  unless,  in  such  area,  there  is  no  organization 
referred  to  in  subsection  (b)(1)(A)  which  meets  the  conditions 
specified  in  subsection  (b)(2). 

"(2)  Whenever  the  Secretary  shall  have  entered  into  an  agreement 
under  this  part  under  which  there  is  designated  as  the  Professional 
Standards  Review  Organization  for  any  area  any  organization  other 
than  an  organization  referred  to  in  subsection  (b)  ( 1)  ( A  ) ,  he  shall  not 
renew  such  agreements  with  such  organization  if  he  determines  that — 
"(A)  there  is  in  such  area  an  organization  referred  to  in  sub- 
section (b)(1)(A)  which  (i)  has  not  been  previously  designated 
as  a  Professional  Standards  Review  Organization,  and  (ii)  is 
willing  to  enter  into  an  agreement  under  this  part  under  which 
such  organization  would  lie  designated  as  the  Professional  Stand- 
ards Review  Organization  for  such  area; 

"(B)  such  organization  meets  the  conditions  specified  in  sub- 
section (b) (2) ; and 

"(C)  the  designation  of  such  organization  as  the  Professional 
Standards  Review  Organization  for  such  area  is  anticipated  to 
result  in  substantial  improvement  in  the  performance  in  such 
area  of  the  duties  and  functions  required  of  such  organizations 
under  this  part. 

"(d)  Any  such  agreement  under  this  part  with  an  organization  Agreement  expi- 
( other  than  an  agreement  established  pursuant  to  section  1154)  shall  ration,  prior 
be  for  a  term  of  12  months;  except  that,  prior  to  the  expiration  of  "termination, 
such  term  such  agreement  may  be  terminated —  .Post,  p,  1432. 

"(1)  by  the  organization  at  such  time  and  upon  such  notice 
to  the  Secretary  as  may  be  prescribed  in  regulations  (except  that 
notice  of  more  than  3  months  may  not  be  required)  ;  or 

"(2)  by  the  Secretary  at  such  time  and  upon  such  reasonable 
notice  to  the  organization  as  may  be  prescribed  in  regulations, 
but  only  after  the  Secretary  has  determined  (after  providing 
such  organization  with  an  opportunity  for  a  formal  hearing  on 
the  matter)  that  such  organization  is  not  substantially  complying 
witli  or  effectively  carrying  out  the  provisions  of  such  agreement. 
"(e)  In  order  to  avoid  duplication  of  functions  and  unnecessary  Waiver, 
review  and  control  activities,  the  Secretary  is  authorized  to  waive  any 
or  all  of  the.  review,  certification,  or  similar  activities  otherwise 
required  under  or  pursuant  to  any  provision  of  this  Act  (other  than 
this  part)  where  he  finds,  on  the  basis  of  substantial  evidence  of  the 
effective  performance  of  rev  iew  and  control  activities  by  Professional 
Standards  Review  Organizations,  that  the  review,  certification,  and 
similar  activities  otherwise  so  required  are  not  needed  for  the  pro- 
vision of  adequate  review  and  control. 

"(f)(1)  In  the  case  of  agreements  entered  into  prior  to  January  1,  Agreement 
1076.  under  this  part  under  which  any  organization  is  designated  as  notice, 
the  Professional  Standards  Review  Organization  for  a.ny  ana.  the 
Secretary  shall,  prior  to  enter  ing  into  any  such  agreement  with  any 
organization  for  any  area,  inform  (under-  regulations  of  the  Secretary) 
the  doctors  of  medicine  or"  osteopathy  who  are  in  active  practice  in 
such  area  of  the  Secretary's  intention  to  enter  into  such  an  agreement 
with  such  organization. 
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"(2)  If,  within  a  reasonable  period  of  time  following  the  serving  of 
such  notice,  more  than  10  per  centum  of  such  doctors  object  to  the 
Secretary's  entering  into  such  an  agreement  with  such  organization 
on  the  ground  t hat  such  organization  is  not  representative  of  doctors 
ill  such  area,  the  Secretary  shall  conduct  a  poll  of  such  doctors  to  deter- 
mine whether  or  not  such  organization  is  representative  of  such  doctors 
in  such  area.  If  more  than  50  per  centum  of  the  doctors  responding  to 
such  poll  indicate  that  such  organization  is  not  representative  of  such 
doctors  in  such  area  the  Secretary  shall  not  enter  into  such  an  agree- 
ment with  such  organization. 

"review  pending  resignation  of  professional  STANDARDS 

REVIEW  ORGANIZATION 

"Sec.  1153.  Pending  the  assumption  by  a  Professional  Standards 
Review  Organization  for  any  area,  of  full  review  responsibility,  and 
pending  a  demonstration  of  capacity  for  improved  review  effort  with 
respect  to  matters  involving  the  provision  of  health  care  services  in 
such  area  for  which  payment  (in  whole  or  in  part)  may  be  made,  under 
this  Act,  any  review  with  respect  to  such  services  which  has  not  been 
designated  by  the  Secretary  as  the  full  responsibility  of  such  organiza- 
tion, shall  be  reviewed  in  the  manner  otherwise  provided  for  under 
law. 


"TRIAL  PERIOD  FOR  PROFESSIONAL  STANDARDS  REVIEW  ORGANIZATIONS 

"Sec.  1154.  (a)  The  Secretary  shall  initially  designate  an  organiza- 
tion as  a  Professional  Standards  Review  Organization  for  any  area 
on  a  conditional  basis  with  a  view  to  determining  the  capacity  of  such 
organization  to  perform  the  duties  and  functions  imposed  under  this 
Plan,  approval,  part  on  Professional  Standards  Review  Organizations.  Such  designa- 
tion may  not  be  made  prior  to  receipt  from  such  organization  and 
approval  by  the  Secretary  of  a  formal  plan  for  the  orderly  assump- 
tion and  implementation  of  the  responsibilities  of  the  Professional 
Standards  Review  Organization  under  this  part. 
Duties.  "(b)  During  any  such  trial  period  (which  may  not  exceed  24 

months),  the  Secretary  may  require  a  Professional  Standards  Review 
Organization  to  perform  only  such  of  the  duties  and  functions  required 
under  this  part  of  Professional  Standards  Review  Organization  as 
he  determines  such  organization  to  be  capable  of  performing.  The 
number  and  type  of  such  duties  shall,  during  the  trial  period,  be 
progressively  increased  as  the  organization  becomes  capable  of  added 
responsibility  so  that,  by  the  end  of  such  period,  such  organization 
shall  be  considered  a  qualified  organization  only  if  the  Secretary  finds 
that  it  is  substantially  carrying  out  in  a  satisfactory  manner,  the 
activities  and  functions  required  of  Professional  Standards  Review 
Organizations  under  this  part  with  respect  to  the  review  of  health 
care  services  provided  or  ordered  by  physicians  and  other  practitioners 
and  institutional  and  other  health  care  facilities,  agencies,  and  orga- 
nizations. Any  of  such  duties  and  functions  not  performed  by  such 
organization  during  such  period  shall  be  performed  in  the  manner  and 
to  the  extent  otherwise  provided  for  under  law. 
Termination-  "(c)  Any  agreement  under  which  any  organization  is  conditionally 

notice.  designated  as  the  Professional  Standards  Review  Organization  for  any 

area  may  be  terminated  by  such  organization  upon  90  days  notice  to 
the  Secretary  or  by  the  Secretary  upon  90  days  notice  to  such 
organization. 
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'duties  and  functions  of  professional  standards  rkview 
organizations 


"Sec.  1155.  (a)(1)  Notwithstanding  any  other  provision  of  law.  I>u* 
consistent  with  the  provisions  of  this  part,  it  shall  (subject  to  the  pro- 
visions of  subsection  (g))  be  the  duty  and  function  of  each  Profes- 
sional Standards  Review  Organization  for  any  area  to  assume,  at  the 
earliest  date  practicable,  responsibility  for  the  review  of  the  profes- 
sional activities  in  such  area  of  physicians  and  other  health  care  prac- 
titioners and  institutional  and  noninstitutional  providers  of  health 
care  services  in  the.  provision  of  health  care  services  and  items  for 
which  payment  may  be  made  (in  whole  or  in  part)  under  this  Act  for 
the  purpose  of  determining  whether — 

"(A)  such  services  and  items  are  or  were  medically  necessary; 
"(B)  the  quality  of  such  services  meets  professionally  recog- 
nized standards  of  health  care;  and 

"(C)  in  case  such  services  and  items  are  proposed  to  be  pro- 
vided in  a  hospital  or  other  health  care  facility  on  an  inpatient 
basis,  such  services  and  items  could,  consistent  with  the  provision 
of  appropriate  medical  care,  l>e  effectively  provided  on  an  out- 
patient basis  or  more  economically  in  an  inpatient  health  care 
facility  of  a  different  type. 
"(•2)  Each  Professional  Standards  Review  Organization  shall  have 
the  authority  to  determine,  in  advance,  in  the  case  of — 

"(A)  any  elective  admission  to  a  hospital,  or  other  health  care 
facility,  or 

"(B)  any  other  health  care  service  which  will  consist  of 
extended  or  costly  courses  of  treatment, 
whether  such  service,  if  provided,  or  if  provided  by  a  particular  health 
care  practitioner  or  by  a  particular  hospital  or  other  health  care 
facility,  organization,  or  agency,  would  meet  the  criteria  specified  in 
clauses  (A)  and  (C)  of  paragraph  (1). 

"(3)  Each  Professional  Standards  Review  Organization  shall,  in 
accordance  with  regulations  of  the  Secretary,  determine  and  publish, 
from  time  to  time,  the  types  and  kinds  of  cases  (whether  by  type  of 
health  care  or  diagnosis  involved,  or  whether  in  terms  of  other  rele- 
vant criteria  relating  to  the  provision  of  health  care  services)  with 
respect  to  which  such  organization  will,  in  order  most  effectively  to 
carry  out  the  purposes  of  this  part,  exercise  the  authority  conferred 
upon  it  under  paragraph  (2). 
""(4)  Each  Professional  Standards  Review  Organization  shall  be 
responsible  for  the  arranging  for  the  maintenance  of  and  the  regular 
review  of  profiles  of  care  and  services  received  and  provided  with  pevle"» 
respect  to  patients,  utilizing  to  the  greatest  extent  practicable  in  such 
patient  profiles,  methods  of  coding  which  \vi  1  provide  maximum  con- 
fidentiality as  to  patient  identity  and  assure  objective  evaluation  con 
sistent  with  the  purposes  of  this  part.  Profiles  shall  also  l>e  regularly 
reviewed  on  an  ongoing  basis  with  respect  to  each  health  care  prac- 
titioner and  provider  to  determine  whether  the  care  and  services 
ordered  or  rendered  are  consistent  with  the  criteria  specified  in  clauses 
(A).  (B).and  (C)  of  paragraph  (1). 

"(5)  Physicians  assigned  responsibility  for  the  review  of  hospital  Hospital  oare 
care,  may  be  only  those  having  active  hospital  staff  privileges  in  at  Physician  re- 
least  one  of  the  participating  hospitals  in  the  area  served  by  the  Pro-  view» 
fessional  Standards  Review  Organization  anil  (except  as  may  be  other- 
wise provided  under  subsection  (e)(1)  of  this  section )  such  physicians 
ordinarily  should  not  he  responsible  for.  but  may  participate  in  the 
review  of  care  and  services  provided  in  any  hospital  in  which  such 
physicians  have  active  staff  privileges. 


Case  oriterta, 
publication. 


Patiert  profile 
maintenance  and 


-  27  - 


86  stat.  1434     Pub-  Law  9^-603  -  106  -  October  30,  1972 

"(6)  No  physician  shall  be  permitted  to  review — 

"(A)  health  care  services  provided  to  a  patient  if  he  was 
directly  or  indirectly  involved  in  providing  such  services,  or 

"(B)  health  care  services  provided  in  or  by  an  institution, 
organization,  or  agency,  if  he  or  any  member  of  his  family  has, 
directly  or  indirectly,  any  financial  interest  in  such  institution, 
organization,  or  agency. 
Ptysioian's         For  purposes  of  this  paragraph,  a  physician's  family  includes  only  his 
family,  spouse  (other  than  a  spouse  who  is  legally  separated  from  him  under 

a  decree  of  divorce  or  separate  maintenance),  children  (including 
legally  adopted  children),  grandchildren,  parents,  and  grandparents. 

"(b)  To  the  extent  necessary  or  appropriate  for  the  proper  perform- 
ance of  its  duties  and  functions,  the  Professional  Standards  Review 
Organization  serving  any  area  is  authorized  in  accordance  with  regu- 
lations prescribed  by  the  Secretary  to — - 

(1)  make  arrangements  to  utilize  the  services  of  pei-sons  who 
are  practitioners  of  or  specialists  in  the  various  areas  of  medicine 
(including  dentistry) ,  or  other  types  of  health  care,  which  persons 
shall,  to  the  maximum  extent  practicable,  be  individuals  engaged 
in  the  practice  of  their  profession  within  the  area  served  by  such 
organization ; 

(2)  undertake  such  professional  inquiry  either  before  or  after, 
or  both  before  and  after,  the  provision  of  services  with  respect  to 
which  such  organization  has  a  responsibility  for  review  under 
subsection  (a)(1)  ; 

"(3)  examine  the  pertinent  records  of  any  practitioner  or  pro- 
vider of  health  care  services  providing  services  with  respect  to 
which  such  organization  has  a  responsibility  for  review  under 
subsection  (a)  (1) ;  and 

"(4)  inspect  the  facilities  in  which  care  is  rendered  or  services 
provided  (which  are  located  in  such  area)  of  any  practitioner  or 
provider. 

"(c)  No  Professional  Standards  Review  Organization  shall  utilize 
the  services  of  any  individual  who  is  not  a  duly  licensed  doctor  of 
medicine  or  osteopathy  to  make  final  determinations  in  accordance 
with  its  duties  ana  functions  under  this  part  with  respect  to  the  pro- 
fessional conduct  of  any  other  duly  licensed  doctor  of  medicine  or 
osteopathy,  or  any  act  performed  by  any  duly  licensed  doctor  of 
medicine  or  osteopathy  in  the  exercise  of  his  profession. 

"(d)  In  order  to  familiarize  physicians  with  the  review  functions 
and  activities  of  Professional  Standards  Review  Organizations  and  to 
promote  acceptance  of  such  functions  and  activities  by  physicians, 
patients,  and  other  persons,  each  Professional  Standards  Review 
Organization,  in  carrying  out  its  review  responsibilities,  shall  (to 
the  maximum  extent  consistent  with  the  effective  and  timely  perform- 
ance of  its  duties  and  functions)  — 

"(1)  encourage  all  physicians  practicing  their  profession  in  the 
area  served  by  such  Organization  to  participate  as  reviewers  in 
the  review  activities  of  such  Organizations; 

"(2)  provide  rotating  physician  membership  of  review  com- 
mittees on  an  extensive  and  continuing  basis; 

"(3)  assure  that  membership  on  review  committees  have  the 
broadest  representation  feasible  in  terms  of  the  various  types  of 
practice  in  which  physicians  engage  in  the  area  served  by  such 
Organization ;  and 

'"(4)  utilize,  whenever  appropriate,  medical  periodicals  and 
similar  publications  to  publicize  the  functions  and  activities  of 
Professional  Standards  Review  Organizations. 
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"(e)(1)  Each  Professional  Standards  Review  Organization  shall  Review  oomnit* 
utilize  the  services  of,  and  accept  the  findings  of,  the  review  com-  tees, 
mittees  of  a  hospital  or  other  operating  health  rare  facility  or  orga- 
nization located  in  the  area  served  by  such  organization,  but  only  when 
and  only  to  the  extent  and  only  for  such  time  that  such  committees  in 
such  hospital  or  other  operating  health  care  facility  or  organization 
have  demonstrated  to  the  satisfaction  of  such  organization  their 
capacity  effectively  and  in  timely  fashion  to  review  activities  in  such 
hospital  or  other  operating  health  care  facility  or  organization 
(including  the  medical  necessity  of  admissions,  types  and  extent  of 
services  ordered,  and  lengths  of  stay)  so  as  to  aid  in  accomplishing 
the.  purposes  and  responsibilities  described  in  subsection  (a)  (1 ), except 
where  the  Secretary  disapproves,  for  good  cause,  such  acceptance. 

"(2)  The  Secretary  may  prcscril»c  regulations  to  cany  out  the  pro-  Regulations, 
visions  of  this  subsection. 

"(f)(1)  An  agreement  entered  into  under  this  part  between  the  Agreement  re- 
Secretary  anil  any  organization  under  which  such  organization  is  quiremer.ts. 
designated  as  the  Professional  Standards  Review  Organization  for 
any  area  shall  provide  that  such  organization  will — 

"(A)  perform  such  duties  and  functions  and  assume  such 
responsibilities  and  comply  with  such  other  requirements  as  may 
be  required  by  this  part  or  under  regulations  of  the  Secretary 
promulgated  to  carry  out  the  provisions  of  this  part;  and 

"(H)  collect  such  data  relevant  to  its  functions  and  such  infor- 
mation and  keep  and  maintain  such  records  in  such  form  as 
the  Secretary  may  require  to  carry  out  the  purposes  of  this  part 
and  to  permit  access  to  and  use  of  any  such  records  as  the  Secre- 
tary may  require  for  such  purposes. 
"(2)  Any  such  agreement  with  an  organization  under  this  part  shall 
provide  that  the  Secretary  make  payments  to  such  organization  equal 
to  the  amount  of  expenses  reasonably  and  necessarily  incurred,  as 
determined  by  the  Secretary,  by  such  organization  in  carrying  out  or 
preparing  to  carry  out  the  duties  and  functions  required  by  such 
agreement. 

"(g)  Notwithstanding  any  otber  provision  of  this  part,  the  respon- 
sibility for  review  of  health  care  services  of  any  Professional 
Standards  Review  Organization  shall  be  the  review  of  health  care 
services  provided  by  or  in  institutions,  unless  such  Organization  shall 
have  made  a  request  to  the  Secretary  that  it  be  charged  with  the 
duty  and  function  of  reviewing  other  health  care  services  and  the 
Secretary  shall  have  approved  such  request. 

"NORMS  OF  HEALTH  <  ARK  SFR\  ICKS  FOR  VARIOIS  UJ.VESSE8  OR  HEALTH 

CONDITIONS 

"Sec.  1156.  (a)  Each  Professional  Standards  Review  Organization 
shall  apply  professionally  developed  norms  of  care,  diagnosis,  and 
treatment  based  upon  typical  patterns  of  practice  in  its  regions 
(including  typical  lengths-of-stay  for  institutional  care  by  age  and 
diagnosis)  as  principal  points  of  evaluation  and  review.  The  National 
Professional  Standards  Review  Council  and  the  Secretary  shall  pro- 
vide such  technical  assistance  to  the  organization  as  will  l»e  helpful 
in  utilizing  and  applying  such  norms  of  care,  diagnosis,  and  treatment. 
Where  the  actual  norms  of  care,  diagnosis,  and  treatment  in  a  Profes- 
sional Standards  Review  Organization  area  are  significantly  different, 
from  professionally  developed  regional  norms  of  care,  diagnosis,  and 
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treatment  approved  for  comparable  conditions,  the  Professional 
Standards  Review  Organization  concerned  shall  be  so  informed,  and 
in  the  event  that  appropriate  consultation  and  discussion  indicate 
reasonable  basis  for  usage  of  other  norms  in  the  area  concerned,  the 
Professional  Standards  Review  Organization  may  apply  such  norms 
in  such  area  as  arc  approved  by  the  National  Professional  Standards 
Review  Council. 

"(b)  Such  norms  with  respect  to  treatment  for  particular  illnesses 
or  health  conditions  shall  include  (in  accordance  with  regulations  of 
the  Secretary)  — 

"(1)  the  types  and  extent  of  the  health  care  services  which, 
taking  into  account  differing,  but  acceptable,  modes  of  treatment 
and  methods  of  organizing  and  delivering  care  are  considered 
within  the  range  of  appropriate  diagnosis  and  treatment  of  such 
illness  or  health  condition,  consistent  with  professionally  recog- 
nized and  accepted  patterns  of  care ; 

"(2)  the  type  of  health  care  facility  which  is  considered,  con- 
sistent with  such  standards,  to  be  the  type  in  which  health  care 
services  which  are  medically  appropriate  for  such  illness  or  condi- 
tion can  most  economically  be  provided. 
Preparation  and      "(c)  (1)  The  National  Professional  Standards  Review  Council  shall 
distribution  of  provide  for  the  preparation  and  distribution,  to  each  Professional 
*****  Standards  Review  Organization  and  to  each  other  agency  or  person 

performing  review  functions  with  respect  to  the  provision  of  health 
care  services  under  this  Act,  of  appropriate  materials  indicating  the 
regional  norms  to  l>e  utilized  puisuant  to  this  part.  Such  data  concern- 
ing norms  shall  l>e  reviewed  and  revised  from  time  to  time.  The 
approval  of  the  National  Professional  Standards  Review  Council  of 
norms  of  care,  diagnosis,  and  treatment  shall  be  based  on  its  analysis  of 
appropriate  and  adequate  data. 

"(2)  Each  review  organization,  agency,  or  person  referred  to  in 
paragraph  (1)  shall  utilize  the  norms  developed  under  this  section  as 
a  principal  point  of  evaluation  and  review  for  determining,  with  respect 
to  any  health  care  services  which  have  been  or  are  proposed  to  be  pro- 
vided, whether  such  care  and  ser  vices  are  consistent  with  the  criteria 
Ante,  p.  1433,      specified  in  section  1155  (a )( 1 ) . 

"(d)  (1)  Each  Professional  Standards  Review  Organization  shall — 
"(A)  in  accordance  with  regulations  of  the  Secretary,  specify 
the  appropriate  points  in  time  after  the  admission  of  a  patient  for 
inpatient  care  in  a  health  care  institution,  at  which  the  physician 
attending  such  patient  shall  execute  a  certification  stating  that 
further  inpatient  care  in  such  institution  will  be  medically  neces- 
sary effectively  to  meet  the  health  care  needs  of  such  patient ;  and 
"(B)  require  that  there  be  included  in  any  such  certification 
with  respect  to  any  patient  such  information  as  may  be  necessary 
to  enable  such  organization  properly  to  evaluate  the  medical 
necessity  of  the  further  institutional  health  care  recommended  by 
the  physician  executing  such  certification. 
"(2)  The  points  in  time  at  which  any  such  certification  will  be 
required  (usually,  not  later  than  the  50th  percentile  of  lengths-of-stay 
for  patients  in  similar  age  groups  with  similar  diagnoses)  shall  l>e 
consistent  with  and  based  on  professionally  develo)>ed  norms  of  care 
and  treatment  and  data  developed  with  respect  to  length  of  stay  in 
health  care  institutions  of  patients  having  various  illnesses,  injuries, 
or  health  conditions,  and  requiring  various  types  of  health  care  serv- 
ices or  procedures. 
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"SUBMISSION   OF  RE1-ORTS  BT  moFKSION'AI.  STANDARDS  REVIEW 
ORGANIZATIONS 

"Sec.  1157.  If,  in  discharging  its  duties  and  functions  under  this 
part,  any  Professional  Standards  Review  Organization  determines 
that  any  health  care  practitioner  or  any  hospital,  or  other  health 
care,  facility,  agency,  or  organization  has  violated  any  of  the  obliga- 
tions imposed  by  section  1160,  such  organization  shall  report  the  Post,  p.  1438. 
matter  to  the  Statewide  Professional  Standards  Review  Council  for 
the  State  in  which  such  organization  is  located  together  with  the 
recommendations  of  such  Organization  as  to  the  action  which  should 
be  taken  with  respect  to  the  matter.  Any  Statewide  Professional 
Standards  Review  Council  receiving  any  such  report  and  recom- 
mendation shall  review  the  same  and  promptly  transmit  such  report 
and  recommendation  to  the  Secretary  together  with  any  additional 
comments  or  recommendations  thereon  as  it  deems  appropriate.  The 
Secretary  may  utilize  a  Professional  Standards  Review  Organization, 
in  lieu  of  a  program  review  team  as  specified  in  sections  1862  and  1866,  79  stat,  325j 
for  purposes  of  subparagraph  (C)  of  section  1862(d)(1)  and  sub-  81  stat.  846, 
paragraph  (F)  of  section  1866(b)  (2).  J^usc  I395y, 

Ante,  p.  1408, 

"REQUIREMENT  OF  REVIEW  APPROVAL  AS  CONDITION  OF  PAYMENT  OF  CLAIMS   Arrte,   p.  1409. 

"Sec.  1158.  (a)  Except  as  provided  for  in  section  1159,  no  Federal 
funds  appropriated  under  any  title  of  this  Act  (other  than  title  V)  81  stat.  921. 
for  the  provision  of  health  care  services  or  items  shall  be  used  (directly  42  "sc  7°1« 
or  indirectly)  for  the  payment,  under  such  title  or  any  program  estab- 
lished pursuant  thereto,  of  any  claim  for  the  provision  of  such  services 
or  items,  unless  the  Secretary,  pursuant  to  regulation  determines  that 
the  claimant  is  without  fault  if — 

"( 1 )  the  provision  of  such  services  or  items  is  subject  to  review 
under  this  part  by  any  Professional  Standards  Review  Organiza- 
tion, or  other  agency ;  and 

"(2)  such  organization  or  other  agency  has,  in  the  proper  exer- 
cise of  its  duties  and  functions  under  or  consistent  with  the 
purposes  of  this  part,  disapproved  of  the  services  or  items  giving 
rise  to  such  claim,  and  hns  notified  the  practitioner  or  provider 
who  provided  or  proposed  to  provide  such  services  or  items  and 
the  individual  who  would  receive  or  was  proposed  to  receive  such 
services  or  items  of  its  disapproval  of  the  provision  of  such 
services  or  items. 

"(b)  Whenever  any  Professional  Standards  Review  Organization, 
in  the  discharge  of  its  duties  and  functions  as  specified  by  or  pursuant 
to  this  part,  disapproves  of  any  health  care  services  or  items  furnished 
or  to  be  furnished  by  any  practitioner  or  provider,  such  organization 
shall,  after  notifying  the  practitioner,  provider,  or  other  organization 
or  agency  of  its  disapproval  in  accordance  with  subsection  (a), 
promptly  notify  the  agency  or  organization  having  responsibility  for 
acting  upon  claims  for  payment  for  or  on  account  of  such  services  or 
items. 

"hearings  and  review  by  secretary 

"Sec.  1159.  (a)  Any  beneficiary  or  recipient  who  is  entitled  to  ben- 
efits under  this  Act  (other  than  title  V)  or  a  provider  or  practitioner 
who  is  dissatisfied  with  a  determination  with  respect  to  a  claim  made 
by  a  Professional  Standards  Review  Organization  in  carrying  out  its 
responsibilities  for  the  review  of  professional  activities  in  accordance 
with  paragraphs  (1)  and  (2)  or  section  1155(a)  shall,  after  being  Ante,  p.  1433. 
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notified  of  such  determination,  be  entitled  to  a  reconsideration  thereof 
by  the  Professional  Standards  Review  Organization  and,  where  the 
Professional  Standards  Review  Organization  reaffirms  such  deter- 
mination in  a  State  which  has  established  a  Statewide  Professional 
Standards  Review  Council,  and  where  the  matter  in  controversy  is 
$100  or  more,  such  determination  shall  be  reviewed  by  professional 
members  of  such  Council  and,  if  the  Council  so  determined,  revised. 

"(b)  Where  the  determination  of  the  Statewide  Professional  Stand- 
ards Review  Council  is  adverse  to  the  beneficiary  or  recipient  (or,  in 
the  absence  of  such  Council  in  a  State;  and  where  the  matter  in  con- 
troversy is  $100  or  more) ,  such  beneficiary  or  recipient  shall  be  entitled 
to  a  hearing  thereon  bv  the  Secretary  to  the  same  extent  as  is  provided 
53  Stat.  1368,  in  section  205(b),  and,  where  the  amount  in  controversy  is  $1,000  or 
42  use  405,  more,  to  judicial  review  of  the  Secretary's  final  decision  after  such 
hearing  as  is  provided  in  section  205(g).  The  Secretary  will  render  a 
decision  only  after  appropriate  professional  consultation  on  the 
matter. 

"(c)  Any  review  or  appeals  provided  under  this  section  shall  be  in 
lieu  of  any  review,  hearing,  or  appeal  under  this  Act  with  respect  to 
the  same  issue. 

"OBLIGATIONS  OF  HEALTH  CARK  PRACTITIONERS  AND  PROVIDERS  OF  HEALTH 
CARE  SERVICES;  SANCTIONS  AND  PENALTIES;  HEARINGS  AND  REVIEW 

"Sec.  1160.  (a)(1)  It  shall  be  the  obligation  of  any  health  care 
practitioner  and  any  other  person  (including  a  hospital  or  other 
health  care  facility,  organization,  or  agency)  who  provides  health 
care  services  for  which  payment  may  be  made  (in  whole  or  in  part) 
under  this  Act,  to  assure  that  services  or  items  ordered  or  provided  bv 
such  practitioner  or  person  to  beneficiaries  and  recipients  under  this 
Act— 

"(A)  will  be  provided  only  when,  and  to  the  extent,  medically 
necessary;  and 

"(B)  will  be  of  a  quality  which  meets  professionally  recognized 
standards  of  health  care:  and 

"(C)  will  be  supported  by  evidence  of  such  medical  necessity 
and  quality  in  such  form  and  fashion  and  at  such  time  as  may 
reasonably  be  required  bv  the  Professional  Standards  Review 
Organization  in  the  exercise  of  its  duties  and  responsibilities: 
and  it  shall  b-1  the  obligation  of  any  health  care  practitioner  in  order- 
ing, authorizing,  directing,  or  arranging  for  the  provision  by  any 
other  person  (including  a  hospital  or  other  health  care  facility,  organi- 
zation, or  agency),  of  health  care  services  for  any  patient  of  such  prac- 
titioner, to  exercise  his  professional  responsibility  with  a  view  to 
assuring  (to  the  extent  of  his  influence  or  control  over  such  patient, 
such  person,  or  the  provision  of  such  services)  that  such  services  or 
items  will  be  provided — 

"(D)  onlv  when,  and  to  the  extent,  medically  necessary;  and 
"(E)  will  be  of  a  quality  which  meets  professionally  recognized 
standards  of  health  care. 
"(2)  Each  health  care  practitioner,  and  each  hospital  or  other 
provider  of  health  care  services,  shall  have  an  obligation,  within 
reasonable  limits  of  professional  discretion,  not  to  take  any  action,  in 
the  exercise  of  his  profession  (in  the  case  of  any  health  care  practi- 
tioner), or  in  the  conduct  of  its  business  (in  the  case  of  any  hospital  or 
other  such  provider),  which  would  authorize  any  individual  to  be 
admitted  as  an  inpatient  in  or  to  continue  as  an  inpatient  in  any 
hospital  or  other  health  care  facility  unless — 
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"(A)  inpatient  cafe  is  determined  by  such  practitioner  and  by 
sucli  hospital  or  other  provider,  consistent  with  professionally 
recognized  health  care  standards,  to  he  medically  necessary  for 
the  proper  care  of  such  individual ;  and 

"(B)  (i)  the  inpatient  care  required  by  such  individual  can- 
not, consistent  with  such  standards,  he  provided  more  economi- 
cally in  a  health  care  facility  of  a  different  type ;  or 

"(ii)   (in  the  case  of  a  patient  who  requires  care  which  can, 
consistent  with  such  standards,  be  provi  ded  more  economical! v 
in  a  health  care  facility  of  a  different  type)  there  is,  in  the  area 
in  which  such  individual  is  located,  no  such  facility  or  no  such 
facility  which  is  available  to  provide  care  to  such  individual  at 
the  time  when  care  is  needed  by  him. 
"(b)(1)  If  after  reasonable  notice  and  opportunity  for  discussion  Report  and 
with  the  practitioner  or  provider  concerned,  any  Professional  Stand-  rccommenda- 
ards  Review  Organization  submits  a  report  and  recommendations  to  tions. 
the  Secretary  pursuant  to  section  1157  (which  report  and  recom-  Ante,  p.  1437. 
mendations  shall  be  submitted  through  the  Statewide  Professional 
Standards  Review  Council,  if  such  Council  has  been  established,  which 
shall  promptly  transmit  such  report  and  recommendations  together 
with  any  additional  comments  and  recommendations  thereon  as  it 
deems  appropriate)  and  if  the  Secretary  determines  that  such  prac- 
titioner or  provider,  in  providing  health  care  services  over  which  such 
organization  has  review  responsibility  and  for  which  payment  (in 
whole  or  in  part )  may  be  made  under  this  Act  has — 

"(A)  by  failing,  in  a  sultstantial  number  of  cases,  substantially 
to  comply  with  any  obligation  imposed  on  him  under  subsection 
(a), or 

"(H)  by  grossly  and  flagrantly  v  iolating  any  such  obligation 
in  one  or  more  instances, 
demonstrated  an  unwillingness  or  a  lack  of  ability  substantially  to 
comply  with  such  obligations,  he  (in  addition  to  any  other  sanction 
provided  under  law)  mnv  exclude  (permanently  for  such  period  as 
the  Secretary  may  prescribe1)  such  practitioner  or  provider  from  eli- 
gibility to  provide  such  services  on  a  reimbursable  basis. 

"t'2)  A  determination  made  bv  the  Secretary  under  this  subsection 
shall  be  effective  at  such  time  and  upon  such  reasonable  notice  to  the 
public  and  to  the  person  furnishing  the  services  involved  as  may  be 
specified  in  regulations.  Such  determination  shall  he  effective  with 
respect  to  services  furnished  to  an  individual  on  or  after  the  effective 
date  of  such  determination  (except  that  in  the  case  of  institutional 
health  care  services  such  determination  shall  l>e  effective  in  the  manner 
provided  in  title  XVI11  with  respect  to  terminations  of  provider  19  rtat.  231, 
agreements),  and  shall  remain  in  effect  until  the  Secretary  finds  and  4?  l?SC  1.3?5, 
gives  reasonable  notice  to  the  public  that  the  .basis  for  such  determina- 
tion has  been  removed  and  that  there  is  reasonable  assurance  that  it 
will  not  recur. 

"(3)  In  lieu  of  the  sanct  ion  authorize* I  by  paragraph  ( 1 ) ,  the  Secre- 
tary may  require  that  (as  a  condition  to  the  continued  eligibility  of 
such  practitioner  or  provider  to  provide  such  health  care  services  on 
a  reimbursable  basis)  such  practitioner  or  provider  pay  to  the  Cnited 
States,  in  case  such  acts  or  conduct  involved  the  provision  or  ordering 
by  such  practitioner  or  provider  of  health  care  services  which  were 
medically  improper  or  unnecessary,  an  amount  not  in  excess  of  the 
actual  or  estimated  cost  of  t  he  medical  I  v  impi  oper  or  unnecessa  rv  serv- 
ices so  provided,  or  (if  less)  *r>.000.  Such  amount  may  l>e  deducted 
from  any  sums  owing  by  the  I'nited  States  (or  any  instrumentality 
thereof)  to  the  person  from  whom  such  amount  is  claimed. 
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"(4)  Any  person  furnishing  services  described  in  paragraph  (1) 
who  is  dissatisfied  with  a  determination  made  by  the  Secretary  under 
this  subsection  shall  lie  entitled  to  reasonable  notice,  and  opportunity 
for  a  hearing  thereon  by  the  Secretary  to  the  same  extent  as  is  pro- 
53  stat.  1368.     vided  in  section  205 (b),  and  to  judicial  review  of  the  Secretary's  final 
42  use  405.         decision  after  such  hearing  as  is  provided  in  section  205(g). 

"(c)  It  shall  be  the  duty  of  each  Professional  Standards  Review 
Organization  and  each  Statewide  Professional  Standards  Review 
Council  to  use  such  authority  or  influence  it  may  possess  as  a  profes- 
sional organization,  and  to  enlist  the  support  of  any  other  professional 
or  governmental  organization  having  influence  or  authority  over 
health  care  practitioners  and  any  other  person  (including  a  hospital 
or  other  health  care  facility,  organization,  or  agency)  providing  health 
care,  services  in  the  area  served  by  such  review  organization,  in  assur- 
ing that  each  practitioner  or  provider  (referred  to  in  subsection  (a) ) 
providing  health  care  services  in  such  area  shall  comply  with  all 
obligations  imposed  on  him  under  subsection  (a) . 


Establishment. 


Membership. 


Duties, 


NOTICE  TO   PRACTITIONER  OR  PROVIDER 

"Sec.  1161.  Whenever  any  Professional  Standards  Review  Organi- 
zation takes  any  action  or  makes  any  determination — 

"(a)  which  denies  any  request,  by  a  health  care  practitioner  or 
other  provider  of  health  care  services,  for  approval  of  a  health 
care  service  or  item  proposed  to  be  ordered  or  provided  by  such 
practitioner  or  provider;  or 

"(b)  that  any  such  practitioner  or  provider  has  violated  any 
obligation  imposed  on  such  practitioner  or  provider  under  section 
1160, 

such  organization  shall,  immediately  after  taking  such  action  or  mak- 
ing such  determination,  give  notice  to  such  practitioner  or  provider  of 
such  determination  and  the  basis  therefor,  and  shall  provide  him  with 
appropriate  opportunity  for  discussion  and  review  of  the  matter. 

"STATEWIDE  PROFESSIONAL  RTVNDARDS  REVIEW  COUNCILS;  ADVISORY  GROUPS 
TO  SUCH  COUNCILS 

"Sec.  1162.  (a)  In  any  State  in  which  there  are  located  three  or  more 
Professional  Standards  Review  Organizations,  the  Secretary  shall 
establish  a  Statewide  Professional  Standards  Review  Council. 

"(b)  The  membership  of  any  such  Council  for  any  State  shall  be 
appointed  by  the  Secretary  and  shall  consist  of — 

"(1)  one  representative  from  and  designated  by  each  Profes- 
sional Standards  Review  Organization  in  the  State  ; 

"(2)  four  physicians,  two  of  whom  may  be  designated  by  the 
State  medical  society  and  two  of  whom  may  be  designated  by  the 
State  hospital  association  of  such  State  to  serve  as  members  on 
such  Council ;  and 

"(3)  four  persons  knowledgeable  in  health  care  from  such  State 
whom  the  Secretary  shall  have  selected  as  representatives  of  the 
public  in  such  State  (at  least  two  of  whom  shall  have  been  recom- 
mended for  membership  on  the  Council  by  the  Governor  of  such 
State). 

"(c)  It  shall  be  the  duty  end  function  of  the  Statewide  Professional 
Standards  Review  Council  for  anv  State,  in  accordance  with  regula- 
tions of  the  Secretary,  (1)  to  coordinate  the  activities  of,  and  dissemi- 
nate information  and  data  among  the  various  Professional  Standards 
Review  Organizations  within  such  State  including  assisting  the  Secre- 
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tary  in  development  of  uniform  data  gathering  procedures  and  operat- 
ing procedures  applicable  to  the  several  areas  in  a  State  (including, 
where  appropriate,  common  data  processing  operations  serving  several 
or  all  areas)  to  assure  efficient  operation  and  objective  evaluation  of 
comparative  performance  of  the  several  areas  and,  (2)  to  assist  the 
Secretary  in  evaluating  the  performance  of  each  Professional  Stand- 
ards Review  Organization,  and  (3)  where  the  Secretary  finds  it  neces- 
sary to  replace  a  Professional  Standards  Review  Organization,  to 
assist  him  in  developing  and  arranging  for  a  qualified  replacement 
Professional  Standards  Review  Organization. 

"(d)  The  Secretary  is  authorized  to  enter  into  an  agreement  with  Payments, 
any  such  Council  under  which  the  Secretary  shall  make  payments  to 
such  Council  equal  to  the  amount  of  expenses  reasonably  and  neces- 
sarily incurred,  as  determined  by  the  Secretary,  by  such  Council  in 
carrying  out  the  duties  and  functions  provided  in  this  section. 

"(e)(1)  The  Statewide  Professional  Standards  Review  Council  for 
any  State  (or  in  a  State  which  does  not  have  such  Council,  the  Profes- 
sional Standards  Review  Organizations  in  such  State  which  have 
agreements  with  the  Secretary)  shall  be  advised  and  assisted  in  carry- 
ing out  its  functions  by  an  advisory  group  (of  not  less  than  seven  nor 
more  than  eleven  members)  which  shall  be  made  up  of  representatives 
of  health  care  practitioners  (other  than  physicians)  and  hospitals  and 
other  health  care  facilities  which  provide  within  the  State  health  care 
services  for  which  payment  (in  whole  or  in  part)  may  be  made  under 
any  program  established  by  or  pursuant  to  this  Act. 

(2)  The  Secretary  shall  by  regulations  provide  the  manner  in  Member  seleotion, 
which  members  of  such  advisory  group  shall  be  selected  by  the  State-  regulations, 
wide  Professional  Standards  Review  Council  (or  Professional  Stand- 
ards Review  Organizations  in  States  without  such  Councils). 

"(3)  The  expenses  reasonably  and  necessarily  incurred,  as  deter-  Expenses, 
mined  by  the  Secretary,  by  such  group  in  carrying  out  it  duties  and 
functions  under  thi6  subsection  shall  be  considered  to  be  expenses  neces- 
sarily incurred  by  the  Statewide  Professional  Standards  Review 
Council  served  by  such  group. 

"national  professional  standards  review  council 

"Sec.  1163.  (a)(1)  There  shall  be  established  a  National  Profes-  Establishment! 
sional  Standards  Review  Council  (hereinafter  in  this  section  referred  membership, 
to  as  the  'Council')  which  shall  consist  of  eleven  physicians,  not  other- 
wise in  the  employ  of  the  United  States,  appointed  by  the  Secretary 
without  regard  to  the  provisions  of  title  5,  United  States  Code,  govern-  5  use  101  et 
ing  appointments  in  the  competitive  service.  a  eg. 

(2)  Members  of  the  Council  shall  be  appointed  for  a  temi  of  three  Term  of  member- 
years  and  shall  be  eligible  for  reappointment.  ship. 

"(3)  The  Secretary  shall  from  time  to  time  designate  one  of  the 
members  of  the  Council  to  serve  as  Chairman  thereof. 

"(b)  Members  of  the  Council  shall  consist  of  physicians  of  recog-  Qualifications, 
nized  standing  and  distinction  in  the  appraisal  of  medical  practice. 
A  majority  of  such  members  shall  be  physicians  who  have  l*>en  recom- 
mended by  the  Secretary  to  serve  on  the  Council  by  national  orga- 
nizations recognized  by  the  Secretary  as  representing  practicing 
physicians.  The  membership  of  the  Council  shall  include  physicians 
who  have  been  recommended  for  membership  on  the  Council  by 
consumer  groups  and  other  health  care  interests. 

"(c)  The  Council  is  authorized  to  utilize,  and  the  Secretary  shall  Consultants, 
make  available,  or  arrange  for,  such  technical  and  professional  consul- 
tative assistance  as  may  be  required  to  carry  out  its  functions,  and  the 
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Compensation. 


5  USC  5  332 
note. 


Duties. 


Report  to 
Seoretary  and 
Congress, 


Swretary  shnll,  in  addition,  make  available  to  t lie  Council  such  secre- 
tarial, clerical  and  other  assistance  and  such  pertinent  data  prepared 
by,  for,  or  otherwise  available  to,  the  Department  of  Health,  Educa- 
tion, and  Welfare  as  the  Council  may  require  to  carry  out  its 
functions. 

"(d)  Members  of  the  Council,  while  serving  on  business  of  the 
Council,  shall  be  entitled  to  receive  compensation  at  a  rate  fixed  by 
the  Secretary  (but  not  in  excess  of  the  daily  rate  paid  under  (IS- 18 
of  the  (xeneral  Schedule  under  section  5332  of  title  5,  United  States 
Code),  including  traveltime;  and  while  so  serving  away  from  their 
homes  or  regular  places  of  business,  they  may  m  allowed  travel 
expenses,  including  per  diem  in  lieu  of  subsistence,  as  authorized  by 
section  5703  of  title  5,  United  States  Code,  for  persons  in  Government 
service  Employed  intermittently. 

"  (e)  It  snail  be  the  duty  of  the  Council  to — 

"(1)  advise  the  Secretary  in  the  administration  of  this  part; 
"(2)  provide  for  the  development  and  distribution,  among 
Statewide  Professional  Standards  Review  Councils  and  Pro- 
fessional Standards  Review  Organizations  of  information  and 
data  which  will  assist  such  review  councils  and  organizations  in 
carrying  out  their  duties  and  functions; 

"(3)  review  the  operations  of  Statewide  Professional  Stand- 
ards Review  Councils  and  Professional  Standards  Review  Orga- 
nizations with  a  view  to  determining  the  effectiveness  and 
comparative  performance  of  such  review  councils  and -organiza- 
tions in  carrying  out  the  purposes  of  this  part;  and 

"(4)  make  or  arrange  for  the  making  of  studies  and  investiga- 
tions with  a  view  to  developing  and  recommending  to  the  Secre- 
tary and  to  the  Congress  measures  designed  more  effectively  to 
accomplish  the  purposes  and  objectives  of  this  part. 
"(f)  The  National  Professional  Standards  Review  Council  shall 
from  time  to  time,  but  not  less  often  than  annually,  submit  to  the 
Secretary  and  to  the  Congress  a  report  on  its  activities  and  shall 
include  in  such  report  the  findings  of  its  studies  and  investigations 
together  witli  any  recommendations  it  may  have  with  respect  to  the 
more  effective  accomplishment  of  t he  purposes  and  objectives  of  this 
part.  Such  report  shall  also  contain  comparative  data  indicating  the 
results  of  review  activities,  conducted  pursuant  to  this  part,  in  each 
State  and  in  each  of  the  various  areas  thereof. 


"APPLICATION   OF  THIS   PAKT  TO   CERTAIN   STATE   PROGRAMS    ItECF.I  VINCI 
FEDERAL  FINANCIAL  ASSISTANCE 

"Sec.  11G4.  (a)  In  addition  to  the  requirements  imposed  by  law  as  a 
condition  of  approval  of  a  State  plan  approved  under  any  title  of  this 
Act  under  which  health  care  services  are  paid  for  in  whole  or  part, 
with  Federal  funds,  there  is  hereby  imposed  the  requirement  that  pro- 
visions of  this  part  shall  apply  to  the  operation  of  such  plan  or 
program. 

"(b)  The  requirement  imposed  by  subsection  (a)  with  respect  to 
such  State  plans  approved  under  this  Act  shall  apply — 

"(1)  in  the  case  of  any  such  plan  where  legislative  action  by 
the  State  legislature  is  not  necessary  to  meet  such  requirement,  on 
and  after  Januu  ry  1,  li*74 ;  and 

"(2)  in  the  case  of  any  such  plan  where  legislative  action  by 
the  State  legislature  is  necessary  to  meet  such  requirement,  which- 
ever of  the  following  is  earlier — 

"(A)  on  audit fter .July  1,1974, or 
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"(B)  on  and  after  the  first  day  of  the  calendar  month 
which  first  commences  more  than  ninety  days  after  the  close 
of  the  first  regular  session  of  the  legislature  of  such  State 
which  begins  after  December  31, 1973. 

'"CORRELATION  OF  FUNCTIONS  BETWEEN  PROFESSIONAL  STAN  DA  It  OS  REVIEW 
ORGANIZATIONS  AND  ADMINISTRATIVE  INSTRUMENTALITIES 

"Sf.c.  1165.  The  Secretary  shall  by  regulations  provide  for  such  cor- 
relation of  activities,  such  interchange  of  data  and  information,  and 
such  other  cooperation  consistent  with  economical,  efficient,  coordi- 
nated, and  comprehensive  implementation  of  this  part  (including, 
but  not  limited  to,  usage  of  existing  mechanical  and  other  data-gath- 
ering capacity)  between  and  among — 

"(a)  (1)  agencies  and  organizations  which  are  parties  to  agree- 
ments entered  into  pursuant  to  section  1816,  (2)  carriers  which  79  stat.  297. 
are  parties  to  contracts  entered  into  pursuant  to  section  1842,  42  use  i395h. 
and  (3)  any  other  public  or  private  agency  (other  than  a  Profes-  42  use  I395u. 
sional  Standards  Review  Organization)  having  review  or  con- 
trol functions,  or  proved  relevant  data-gathering  procedures  and 
experience,  and 

"(b)  Professional  Standards  Review  Organizations,  as  may 
be  necessary  or  appropriate  for  the  effective  administration  of 
title  XVIII,  or  State  plans  approved  under  this  Act.  42  use  1395. 

"PROHIBITION  AGAINST  DISC1X>SURE  of  information 

"Sec.  1166.  (a)  Any  data  or  information  acquired  by  any  Profes- 
sional Standards  Review  Organization,  in  the  exercise  of  its  duties 
and  functions,  shall  be  held  in  confidence  and  shall  not  be  disclosed 
to  any  person  except  (1)  to  the  extent  that  may  be  necessary  to  carry 
out  the  purposes  of  this  part  or  (2)  in  such  ca?es  and  under  such  cir- 
cumstances as  the  Secretary  shall  by  regulations  provide  to  assure 
adequate  protection  of  the  rights  and  interests  of  patients,  health 
care  practitioners,  or  providers  of  health  care. 

"(b)  It  shall  be  unlawful  for  any  person  to  disclose  any  such  infor-  Pptialty. 
mation  other  than  for  such  purposes,  and  any  person  violating  the 
provisions  of  this  section  shall,  upon  conviction,  be  fined  not  more 
than  $1,000,  and  imprisoned  for  not  more  than  six  months,  or  both, 
together  with  the  costs  of  prosecution. 

"limitation  on  ijability  for  persons  providing  information,  and 
for  members  and  employee8  of  professional  standards  review  or- 
ganizations, and  for  health  care  practitioners  and  providers 

"Sec.  1167.-  (a)  Notwithstanding  any  other  provision  of  law.  no 
person  providing  information  to  any  Professional  Standards  Review 
Organization  shall  be  held,  by  reason  of  having  provided  such  informa- 
tion, to  have  violated  any  criminal  law  or  to  oe  civilly  liable  under 
nny  law,  of  the  United  States  or  of  any  State  (or  political  subdivision 
thereof)  unless — 

(1)  such  information  is  unrelated  to  the  performance  of  the 
duties  and  functions  of  such  Organization,  or 

"(2)  such  information  is  false  and  the  person  providing  such 
information  knew,  or  had  reason  to  believe,  that  such  information 
was  false. 

"(b)  (1)  No  individual  who,  as  a  member  or  employee  of  any  Pro- 
fessional Standards  Review  Organization  or  who  furnishes  profes- 
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sionnl  counsel  or  services  to  such  organization,  shall  be  held  by  reason 
of  the  performance  by  him  of  any  duty,  function,  or  activity  authorized 
or  required  of  Professional  Standards  Review  Organizations  under 
this  part,  to  have  violated  any  criminal  law,  or  to  be  civilly  liable 
under  any  law,  of  the  United  States  or  of  any  State  (or  political  sub- 
division thereof)  provided  he  has  exercised  due  care. 

"(2)  The  provisions  of  paragraph  (1)  shall  not  apply  with  respect 
to  any  action  taken  by  any  individual  if  such  individual,  in  taking 
such  action,  was  motivated  by  malice  toward  any  person  affected  by 
such  action. 

"(c)  No  doctor  of  medicine  or  osteopathy  and  no  provider  (includ- 
ing directors,  trustees,  employees,  or  officials  thereof)  of  health  care 
services  shall  be  civilly  liable  to  any  person  under  any  law  of  the 
United  States  or  of  anv  State  (or  political  subdivision  thereof)  on 
account  of  any  action  taken  by  him  in  compliance  with  or  reliance 
upon  professionally  developed  norms  of  care  and  treatment  applied 
by  a  Professional  Standards  Review  Organization  (which  has  been 
Ante,  p.  1430.  designated  in  accordance  with  section  1152(b)(1)(A))  operating  in 
the  area  where  such  doctor  of  medicine  or  osteopathy  or  provider  took 
such  action  but  only  if — 

"(1)  he  takes  such  action  (in  the  case  of  a  health  care  practi- 
tioner) in  the  exercise  of  his  profession  as  a  doctor  of  medicine 
or  osteopathy  (or  in  the  case  of  a  provider  of  health  care  services) 
in  the  exercise  of  his  functions  as  a  provider  of  health  care  serv- 
ices, and 

"(2)  he  exercised  due  care  in  all  professional  conduct  taken  or 
directed  by  him  and  reasonably  related  to,  and  resulting  from, 
the  actions  taken  in  compliance  with  or  reliance  upon  such  pro- 
fessionally accepted  norms  of  care  and  treatment. 

"authorization  for  itse  of  certain-  funds  to  administer  the 
provisions  of  this  part 

"Sec.  1168.  Expenses  incurred  in  the  administration  of  this  part 
shall  be  payable  from — 

"(a)  funds  in  the  Federal  Hospital  Insurance  Trust  Fund; 
"(b)  funds  in  the  Federal  Supplementary  Medical  Insurance 
Trust  Fund ;  and 

"(c)  funds  appropriated  to  carry  out  the  health  care  provisions 
of  the  several  titles  of  this  Act ; 
in  such  amounts  from  each  of  the  sources  of  funds  (referred  to  in  sub- 
sections (a),  (b),  and  (c))  as  the  Secretary  shall  deem  to  be  fair  and 
equitable  after  taking  into  consideration  the  costs  attributable  to  the 
administration  of  this  part  with  respect  to  each  of  such  plans  and 
programs. 

"TECHNICAL  ASSISTANCE  TO  ORGANIZATIONS  DESIRING  TO  BE  DESIGNATED 
AS  PROFESSIONAL  STANDARDS  REVIEW  ORGANIZATIONS 

"Sec.  1169.  The  Secretary  is  authorized  to  provide  all  necessary 
technical  and  other  assistance  (including  the  preparation  of  prototype 
plans  of  organization  and  operation)  to  organizations  described  in  sec- 
tion 1152(b)  (1)  which— 

"(a)  express  a  desire  to  be  designated  as  a  Professional  Stand- 
ards Review  Organization;  and 

"(b)  the  Secretary  determines  have  a  potential  for  meeting  the 
requirements  of  a  Professional  Standards  Review  Organization; 


-  38  - 


October  30,  1972  -  117  -  Pub.  Law  92-603 


to  assist  such  organizations  in  developing  a  proper  plan  to  be  sub- 
mitted to  the  Secretary  and  otherwise  in  preparing  to  meet  the  require- 
ments of  this  pait  for  designation  as  a  Professional  Standards  Review 
Organization. 

"'EXEMPTIONS  OF  CHHISTIAK  8CIENCE  8ANATOKIDM8 

"Sec.  1170.  The  provisions  of  this  part  shall  not  apply  with  respect 
to  a  Christian  Science  sanatorium  operated,  or  listed  and  certified,  by 
the  First  Church  of  Christ,  Scientist,  Boston,  Massachusetts." 
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94th  Congress,  H.  R.  10284 
December  31,  1975 


an  act 


To  amend  title  XVIII  of  the  Social  Security  Act,  and  for  other  purposes. 

Be  it  enacted  by  the  House  of  Representative  and  the  Senate  of  the 
United  States  of  America  in  Congress  assembled.  Medicare: 

food  stamp 

TITLE  I— PROVISIONS  RELATING  TO  distribution; 

irrigation  dams, 
taxes. 


HEALTH  SERVICES 


42  USC 
note. 

42  USC 


1395u 


1395J. 


PREVAILING  CHARGE  LEVEL  FOR  FISCAL  YEAR  197*5 

Sec.  101.  (a)  Section  1842(b)(3)  of  the  Social  Security  Act  is  42  USC  l395u. 
amended  by  adding  at  the  end  thereof  the  following  new  sentence: 
"Notwithstanding  the  provisions  of  the  third  and  fourth  sentences 
preceding  this  sentence,  the  prevailing  charge  level  in  the  case  of  a 
physician  service  in  a  particular  locality  determined  pursuant  to  such 
third  and  fourth  sentences  for  the  fiscal  year  beginning  July  1,  1975, 
shall,  if  lower  than  the  prevailing  charge  level  for  the  fiscal  year  end- 
ing June  30,  1975,  in  the  case  of  a  similar  physician  service  in  the  same 
locality  by  reason  of  the  application  of  economic  index  data,  be  raised 
to  such  prevailing  charge  level  for  the  fiscal  year  ending  June  30, 
1975.". 

(b)  The  amendment  made  by  subsection  (a)  shall  be  applicable 
with  respect  to  claims  filed  under  part  B  of  title  XVIII  of  the  Social 
Security  Act  with  a  carrier  designated  pursuant  to  section  1842  of 
such  Act  and  processed  by  such  carrier  after  the  appropriate  changes 
were  made  in  the  prevailing  charge  levels  for  the  fiscal  year  beginning 
July  1,  1975,  on  the  basis  of  economic  index  data  under  the  third  ancl 
fourth  sentences  of  section  1842(b)(3)  of  such  Act;  except  that  (1) 
if  less  than  the  correct  amount  was  paid  (after  the  application  of 
subsection  (a)  of  this  section)  on  any  claim  processed  prior  to  the 
enactment  of  this  section,  the  correct  amount  shall  be  paid  by  such 
carrier  at  such  time  (not  exceeding  6  months  after  the  date  of  the 
enactment  of  this  section)  as  is  administratively  feasible,  and  (2)  no 
such  payment  shall  be  made  on  any  claim  where  die  difference  between 
the  amount  paid  and  the  correct  amount  due  is  less  than  $1. 

EXTENSION  OF  AUTHORITY  TO  WAIVE  2  4-HOUR  NURSING  SERVICE 
REQUIREMENT  FOR  CERTAIN  RURAL  HOSPITALS 

Sec  102.  Section  1861(e)  (5)  of  the  Social  Security  Act  is  amended   42  USC  1395x. 
by  striking  out  "January  1,  1976"'  and  inserting  in  lieu  thereof  "Jan- 
uary 1,  1979". 

COORDINATION  BETWEEN  MEDICARE  AND  FEDERAL  EMPLOYEES' 
HEALTH    BENEFITS  PROGRAM 


Sec.  103.  Section  1862(c)  of  the  Social  Security  Act  is  repealed. 
89  STAT.  1051 


Repeal. 

42  USC  1395y. 
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TECHNICAL  AMKXDMKXT  RELATING  TO  PART  B  PREMIUM 
DETEKMINATIONS 

42  USC  1395r.  Sec.  104.  (a)  Section  1839(c)(3)  of  the  Social  Security  Act  is 
amended  by  striking  out  "June  1"  each  place  it  appears  and  inserting 
in  lien  thereof  "May  1". 
Effective  date.  (b)  The  amendments  made  by  subsection  (a)  shall  apply  with 
42  USC  1395r  respect  to  determinations  made  under  section  1839(c)  (3)  of  the  Social 
note*  Security  Act  after  the  date  of  the  enactment  of  this  Act. 

PROFESSIONAL  STANDARDS  REVIEW  AREAS 

42  USC  1320c-l.    Sec.  105.  Section  1152  of  the  Social  Security  Act  is  amended  by 

adding  at  the  end  thereof  the  following  new  subsection: 
Poll»  "(g)  (1)  In  any  case  in  which  the  Secretary  has  established,  within 

a  State,  two  or  more  appropriate  areas  with  respect  to  which  Profes- 
sional Standards  Review  Organizations  may  be  designated,  he  shall, 
prior  to  designating  a  Professional  Standards  Review  Organization 
for  any  such  area,  conduct  in  each  such  area  a  poll  in  which  the  doc- 
tors of  medicine  and  doctors  of  osteopathy  engaged  in  active  practice 
therein  will  be  asked  :  'Do  you  support  a  change  from  the  present  local 
and  regional  Professional  Standards  Review  Organization  area  desig- 
nations to  a  single  statewide  area  designation?'.  If,  in  each  such  area, 
jnore  than  50  per  centum  of  the  doctors  responding  to  such  question 
respond  in  the  affirmative,  then  the  Secretary  shall  establish  the  entire 
State  as  a  single  Professional  Standards  Review  Organization  area. 
Mi?S5pliCa"  ^e  Prov'si°ns  °f  paragraph  (1)  shall  not  be  applicable  with 

respect  to  the  designation  of  Professional  Standards  Review  Orga- 
nization areas  in  any  State,  if.  prior  to  the  date  of  enactment  of  this 
subsection,  the  Secretary  has  entered  into  an  agreement  (on  a  condi- 
tional basis  or  otherwise)  with  an  organization  designating  it  as  the 
Professional  Standards  Review  Organization  for  any  area  in  the 
State.". 

UPDATING  OF  THE  LIFE  SAFETY  REQUIREMENTS  APPLICABLE  TO 
NURSING  HOMES 

Sec.  106.  (a)  Section  1861(j)  (13)  of  the  Social  Security  Act  is 
amended  by  strikinff  out  ''(21st  edition.  1967)"  and  inserting  in  lieu 
thereof  "  ( 23d  edition,  1973 ) ". 

(b)  Subject  to  subsection  (c),  the  amendment  made  by  subsection 
(a)  shall  be  effective  on  the  first  day  of  the  sixth  month  which  begins 
after  the  date  of  enactment  of  this  Act. 

(c)  Any  institution  ( or  part  of  an  institution)  which  complied  with 
the  requirements  of  section  1861(j)(13)  of  the  Social  Security  Act 
on  the  day  preceding  the  first  day  referred  to  in  subsection  (b)  shall, 
so  long  as  such  compliance  is  maintained  (either  by  meeting  the  ap- 
plicable provisions  of  the  Life  Safety  Code  (21st  edition.  1967).  with 
or  without  waivers  of  specific  provisions,  or  by  meeting  the  applicable 
provisions  of  a  fire  and  safety  code  imposed  by  State  law  as  provided 
for  in  such  section  1861  (j)  (13) ),  be  considered  (for  purposes  of  titles 
XVIII  and  XIX  of  such  Act)  to  be  in  compliance  with  the  require- 
ments of  such  section  1861  (j )  (13),  as  it  is  amended  by  subsection  (a) 
of  this  section. 


42  USC  1395x. 


Effective  date. 
42  USC  1395x 
note. 


42  USC  1395, 
1396. 


89  STAT.  1052 
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GRANTS  FOR  CERTAIN  EXPERIMENTS  AND  DEMONSTRATION  PROJECTS 

Sec  107  Nothing  contained  in  section  222  (a)  of  Public  Law  92-603  42  use  l395f 
shall  be  construed  to  preclude  or  prohibit  the  Secretary  of  Health, 
Education,  and  Welfare  from  including  in  any  grant  otherwise 
authorized  to  be  made  under  such  section  moneys  which  are  to  be  used 
for  payments,  to  a  participant  in  a  demonstration  or  experiment  with 
respect  to  which  the  grant  is  made,  for  or  on  account  of  costs  incurred 
or  services  performed  by  such  participant  for  a  period  prior  to  the 
date  that  the  project  of  "such  participant  is  placed  in  operation,  if — 

(1)  the  applicant  for  such  grant  is  a  State  or  an  agency  thereof, 

(2)  such  participant  is  an  individual  practice  association  which 
has  been  in  existence  for  at  least  3  years  prior  to  the  date  of  enact- 
ment of  this  section  and  which  has  in  effect  a  contract  with  such 
State  (or  an  agency  thereof),  entered  into  prior  to  the  date  on 
which  the  grant  is  approved  by  the  Secretary,  under  which  such 
association  will,  for  a  period  which  begins  before  and  ends  after 
the  date  such  grant  is  so  approved,  provide  health  care  services 
for  individuals  entitled  to  care  and  services  under  the  State  plan 
of  such  State  which  is  approved  under  title  XIX  of  the  Social 

Security  Act,  42  usc  139<5- 

(3)  the  purpose  of  the  inclusion  of  the  project  of  such  associa- 
tion is  to  test  the  utility  of  a  particular  rate-setting  methodology, 
designed  to  be  employed  in  prepaid  health  plans,  in  an  individual 
practice  association  operation,  and 

(4)  the  applicant  for  such  grant  affirms  that  the  use  of  moneys 
from  such  grant  to  make  such  payments  to  such  individual  prac- 
tice association  is  necessary  or  useful  in  assuring  that  such  asso- 
ciation will  be  able  to  continue  in  operation  and  carry  out  the 
project  described  in  clause  (3) . 

PROFESSIONAL   STANDARDS   REVIEW   ORGANIZATION   STARTUP  DEADLINE 

Sec.  108.  (a)  Subsections  (c)  (1)  and  (f)(1)  of  section  1152  of  the 
Social  Security  Act  are  each  amended  by  striking  out  "January  1, 1976"    42  USC  1 320c-l . 
and  inserting  in  lieu  thereof  "January  1, 1978". 

(b)  The  amendments  made  by  subsection  (a)  shall  not  apply  in  any    42  USC  1320c-l 
area  designated  in  accordance  with  section  1152(a)  (1)  of  the  Social  note. 
Security  Act  where — 

(1)  the  membership  association  or  organization  representing 
the  largest  number  of  doctors  of  medicine  in  such  area,  or  in  the 
State  in  which  such  area  is  located  if  different,  has  adopted  by 
resolution  or  other  official  procedure  a  formal  policy  position  of 
opposition  to  or  noncooperation  with  the  established  program  of 
professional  standards  review;  or 

(2)  the  organization  proposed  to  be  designated  by  the  Secre- 
tary under  section  1152  of  such  Act  has  been  negatively  voted 
upon  in  accordance  with  the  provisions  of  subsection  (f)  (2) 
thereof. 

STUDY  REGARDING  COVERAGE  UNDER  PART  B  OF  MEDICARE  FOR  CERTAIN 
SERVICES  PROVIDED  BY  OPTOMETRISTS 

Sec.  109.  The  Secretary  of  Health.  Education,  and  Welfare  shall    Study,  report 
conduct  a  study  of,  and  submit  to  the  Congress  not  later  than  4  months    t0  Congress-, 
after  the  date  of  enactment  of  this  section  a  report  containing  his  find-    42^  USC  1395j 
ings  and  recommendations  with  respect  to,  the  appropriateness  of 
reimbursement  under  the  insurance  program  established  by  part  B  of 

89  STAT.  1053 


note. 
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42  USC  1395j.  title  XVIII  of  the  Social  Security  Act  for  services  performed  by 
doctors  of  optometry  but  not  presently  recognized  for  purposes  of 
reimbursement  with  respect  to  the  provision  of  prosthetic  lenses  for 
patients  with  aphakia. 

UTILIZATION  REVIEW  UNDER  MEDICAID 

42  USC  1396b.  Sec.  110.  (a)  Section  1903(g)  (1)  (C)  of  the  Social  Security  Act  is 
amended  to  read  as  follows: 

"(C)  such  State  has  in  effect  a  continuous  program  of  review 

42  USC  1396a.  of  utilization  pursuant  to  section  1902(a)  (30)  whereby  each 
admission  is  reviewed  or  screened  in  accordance  with  criteria 
established  by  medical  and  other  professional  personnel  who  are 
not  themselves  directly  responsible  for  the  care  of  the  patient 
involved,  and  who  do  not  have  a  significant  financial  interest  in 
any  such  institution  and  are  not,  except  in  the  case  of  a  hospital, 
employed  by  the  institution  providing  the  care  involved;  and  the 
information  developed  from  such  review  or  screening,  along  with 
the  data  obtained  from  prior  reviews  of  the  necessity  for  admis- 
sion and  continued  stay  of  patients  by  such  professional  personnel, 
shall  be  used  as  the  basis  for  establishing  the  size  and  composition 
of  the  sample  of  admissions  to  be  subject  to  review  and  evaluation 
by  such  personnel,  and  any  such  sample  may  be  of  any  size  up  to 
100  per  centum  of  all  admissions  and  must  be  of  sufficient  size  to 
serve  the  purpose  of  (i)  identifying  the  patterns  of  care  being 
provided  and  the  changes  occurring  over  time  in  such  patterns 
so  that  the  need  for  modification  may  be  ascertained,  and  (ii)  sub- 
jecting admissions  to  early  or  more  extensive  review  where  infor- 
mation indicates  that  such  consideration  is  warranted;  and". 

Effective  date.       (b)  The  amendment  made  by  subsection  (a)  shall  take  effect  on  the 

42  USC  1396b    first  day  of  the  first  calendar  month  which  begins  not  less  than  90  days 

note'  after  the  date  of  enactment  of  this  Act. 

CONSENT  BY  STATES  TO  CERTAIN  SUITS 

42  USC  1396a.  Sec.  111.  (a)  Section  1902  of  the  Social  Security  Act  is  amended  by 
adding  at  the  end  thereof  the  following  new  subsection : 

"(g)  Notwithstanding  any  other  provision  of  this  title,  a  State 
plan  lor  medical  assistance  must  include  a  consent  by  the  State  to  the 
exercise  of  the  judicial  power  of  the  United  States  in  any  suit  brought 
against  the  State  or  a  State  officer  by  or  on  behalf  of  any  provider  of 

42  USC  1395x.  services  (as  defined  in  section  1861  (u) )  with  respect  to  the  application 
of  subsection  (a)  (13)  (D)  to  services  furnished  under  such  plan  after 
June  30,  1975,  and  a  waiver  by  the  State  of  any  immunity  from  such  a 

USC  prec.        suit  conferred  by  the  11th  amendment  to  the  Constitution  or  otherwise." 

title  1.  (b)  Section  1903  of  such  Act  is  amended  by  adding  at  the  end  thereof 

42  USC  1396b.  the  following  new  subsection : 

"  ( 1 )  Notwithstanding  any  other  provision  of  this  section,  the  amount 
payable  to  any  State  under  this  section  with  respect  to  any  quarter 
beginning  after  December  31,  1975,  shall  be  reduced  by  10  per  centum 
of  the  amount  determined  with  respect  to  such  quarter  under  the  pre- 
ceding provisions  of  this  section  if  such  State  is  found  by  the  Secretary 

Supra .  not  to  be  in  compliance  with  section  1902(g)." 

Effective  date.      (c)  The  amendments  made  by  this  section  shall  (except  as  other- 

42  USC  1396a   wj?e  provided  therein)  become  effective  January  1,  1976. 

note. 
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Pub.  Law  94-182 


UTILIZATION   REVIEW  ACTIVITIES 

Sec.  112.  (a)(1)  Section  1861  (w)  of  the  Social  Security  Act  is 
amended — 

(A)  by  inserting  "(1)"  immediately  after  "(w)",  and 

(B)  by  adding  at  the  end  thereof  the  following  new  para- 
graph : 

"(2)  Utilization  review  activities  conducted,  in  accordance  with  the 
requirements  of  the  program  established  under  part  B  of  title  XI 
of  the  Social  Security  Act  with  respect  to  services  furnished  by  a  hos- 
pital to  patients  insured  under  part  A  of  this  title  or  entitled  to  have 
payment  made  for  such  services  under  a  State  plan  approved  under 
title  V  or  XIX,  by  a  Professional  Standards  Review  Organization 
designated  for  the'  area  in  which  such  hospital  is  located  shall  be 
deemed  to  have  been  conducted  pursuant  to  arrangements  between 
such  hospital  and  such  organization  under  which  such  hospital  is 
obligated  to  pay  to  such  organization,  as  a  condition  of  receiving  pay- 
ment for  hospital  services  so  furnished  under  this  part  or  under  such 
a  State  plan,  such  amount  as  is  reasonably  incurred  and  requested  (as 
determined  under  regulations  of  the  Secretary)  by  such  organization 
in  conducting  such  review  activities  with  respect  to  services  furnished 
by  such  hospital  to  such  patients.". 

(2)  Section  1815  of  such  Act  is  amended — 

(A)  by  inserting  "(a)"  immediately  after  "Sec.  1815.",  and 

(B)  by  adding  at  the  end  thereof  the  following  new  subsection : 
"(b)  No  payment  shall  be  made  to  a  provider  of  services  which  is  a 

hospital  for  or  with  respect  to  services  furnished  by  it  for  any  period 
with  respect  to  which  it  is  deemed,  under  section  1861(w)  (2),  to  have 
in  effect  an  arrangement  with  a  Professional  Standards  Review  Orga- 
nization for  the  conduct  of  utilization  review  activities  by  such  orga- 
nization unless  such  hospital  has  paid  to  such  organization  the  amount 
due  (as  determined  pursuant  to  such  section)  to  such  organization  for 
the  review  activities  conducted  by  it  pursuant  to  such  arrangements  or 
such  hospital  has  provided  assurances  satisfactory  to  the  Secretary 
that  such  organization  will  promptly  be  paid  the  amount  so  due  to  it 
from  the  proceeds  of  the  payment  claimed  by  the  hospital.  Payment 
under  this  title  for  utilization  review  activities  provided  by  a  Profes- 
sional Standards  Review  Organization  pursuant  to  an  arrangement  or 
deemed  arrangement  with  a  hospital  under  section  I861(w)(2)  shall 
be  calculated  without  any  requirement  that  the  reasonable  cost  of  such 
activities  be  apportioned  among  the  patients  of  such  hospital,  if  any, 
to  whom  such  activities  were  not  applicable.". 

(c)  Section  1168  of  such  Act  is  amended  by  adding  at  the  end 
thereof  the  following  new  sentence:  "The  Secretary  shall  make  such 
transfers  of  moneys  between  the  funds,  referred  to  in  clauses  (a),  (b), 
and  (c)  of  the  preceding  sentence,  as  may  l>e  appropriate  to  settle 
accounts  between  them  in  cases  where  expenses  properly  payable  from 
the  funds  described  in  one  such  clause  have  been  paid  from  funds 
described  in  another  of  such  clauses.". 

(d)  The  amendments  made  by  this  section  shall  be  effective  with 
respect  to  utilization  review  activities  conducted  on  and  after  the  first 
day  of  the  first  month  which  begins  more  than  30  days  after  the  date  of 
enactment  of  this  Act. 


42  USC  1395x. 


42  USC  1320c. 
42  USC  1395c. 

42  USC  701, 
1396. 


42  USC  1395g. 


Payment  to 
provider  of 
services. 
Supra . 


42  USC  1320c- 
17. 

Transfer  of 
funds. 


Effective  date. 
42  USC  1395x 
note. 
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Pub.  Law  94-  182  -  6  -  December  31,  1975 

TITLE  II— PROVISIONS  RELATING  TO  FOOD  STAMPS 
PROVIDED  TO  AFDC  FAMILIES 

FOOD  STAMP  DISTRIBUTION  TO  AFDC  FAMILIES 

7  USC  2019  Sec.  201.  Notwithstanding  any  other  provision  of  law,  the  final  date 

note.  for  compliance  with  regulations  in  implementation  of  section  10(e)(7) 

7  USC  2019.      of  the  Food  Stamp  Act  of  1964,  as  amended,  may  be  extended  until 
October  1, 1976. 

TITLE  III— INTERNAL  REVENUE  CODE  AMENDMENT 

CERTAIN   IRRIGATION  DAMS 

Sec.  301.  (a)  Section  103  of  the  Internal  Revenue  Code  of  1954 
(relating  to  interest  on  certain  governmental  obligations)  is  amended 
by  redesignating  subsection  (e)  as  subsection  (r)  and  by  inserting 
after  subsection  (d)  the  following  new  subsection : 

"(e)  Certain  Irrigation  Dams. — A  dam  for  the  furnishing  of 
water  for  irrigation  purposes  which  has  a  subordinate  use  in  con- 
nection with  the  generation  of  electric  energy  by  water  shall  be  treated 
as  meeting  the  requirements  of  subsection  (c)  (4)  (G)  if — 

"(1)  substantially  all  of  the  stored  water  is  contractually  avail- 
able for  release  from  such  dam  for  irrigation  purposes,  and 
"(2)  the  water  so  released  is  available  on  reasonable  demand 
to  members  of  the  general  public", 
(b)  The  amendment  made  by  subsection  (a)  shall  apply  to  obliga- 
tions issued  after  the  date  of  the  enactment  of  this  Act. 
Approved  December  31,  1975. 


26  USC  103. 


Effective  date. 
26  USC  103 
note. 
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AMENDING  TITLE  XVIII  OF  THE  SOCIAL  SECURITY  ACT 


From  the  Report  of  the 

COMMITTEE  ON  FINANCE 
UNITED  STATES  SENATE 

Report  94-549,  pp.   2-3,  10-12 

December  12,  1975 


From: 

Summary  of  the  bill,  pp.  2-3 


PROFESSIONAL  STANDING  REVIEW  ORGANIZATIONS  ( PSRO ) 
AREA  DESIGNATIONS 

The  committee  amendment  provides  that  in  those  States  (1)  which 
have  been  divided  into  more  than  one  PSRO  area,  and  (2)  in  which 
no  conditional  PSRO's  have  been  designated,  the  Secretary  would  poll 
the  physicians  in  each  designated  area  as  to  their  preference  for  a 
local  or  statewide  PSRO.  If  a  majority  of  physicians  in  each  currently 
designated  PSRO  area  in  that  State  approved  a  statewide  PSRO,  the 
Secretary  would  redesignate  that  State  as  a  single  area. 

rSRO  DIRECT  UTILIZATION  REVIEW  ACTIVITIES 

The  committee  amendment  also  contains  a  provision  aimed  at  equal- 
izing the  reimbursement  for  utilization  review  activities  where  they 

are  carried  out  by  a  hospital  under  delegation  from  a  PSRO  or  by  the 
PSRO  itself.  Under  current  law,  utilization  review  expenditures  arc 
reimbursable  by  medicare  for  delegated  review.  Under  this  provision, 
utilization  review  expenses  of  the  PSRO  in  carrying  out  nondelegated 
review  would  also  be  reimbursable  through  medicare  benefit  payments. 
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From : 

General  explanation  of  the  bill,  pp.  10-12 

PROFESSIONAL  STANDARDS  REVIEW  ORGANIZATION  AREA  DESIGNATIONS 

(Section  5  of  the  Bill) 

Under  present  law,  the  Secretary  of  Health,  Education,  and  Welfare 
is  required  to  and  has,  in  fact,  designated  geographic  areas  in  the  sev- 
eral States  as  "Professional  Standards  Review  Areas."  There  are  203 
such  areas  in  the  country.  In  more  than  one-half  of  these  areas, 
physician-sponsored  organizations  have  formally  contracted  with  the 
Secretary  as  either  designated  PSRO's  with  operating  responsibility 
(<U  organizations  as  of  this  date)  or  planning  PSRO's  (56  as  of  this 
date). 

There  are,  however,  a  number  of  States  in  each  of  which  multiple 
PSRO  areas  have  been  designated,  and  in  which  no  formal  PSRO 
relationships  have  been  established.  It  is  the  committee's  understand- 
ing that  the  development  of  PSRO's  in  those  States  has,  in  large  part, 
been  inhibited  by  widespread  physician  concern  over  their  inability 
to  establish  a  single  statewide  PSRO  rather  than  the  presently  re- 
quired multiple  PSRO's. 

The  committee  amendment  would,  under  certain  circumstances, 
eliminate  the  barrier  to  designating  a  single  statewide  PSRO  area  in  a 
number  of  States  where  multiple  areas  now  obtain.  The  amendment  re- 
quires the  Secretary  to  conduct,  as  soon  as  possible,  separate  polls  ia 
each  of  the  presently  designated  areas  of  a  State  with  multiple  areas 
if  in  no  area  of  that  State,  as  of  the  effective  date  of  this  act,  has  the 
Secretary  designated  and  entered  into  an  agreement  with  an  organiza- 
tion as  the  Professional  Standards  Review  Organization.  As  has  been 
noted,  the  Secretary  has  so  designated  and  entered  into  such  agree- 
ments with  more  than  60  organizations  thus  far. 

The  physicians  in  each  presently  designated  local  area  meeting  the 
conditions  described  would  be  polled,  on  a  confidential  basis,  as  to 
whether  they  were  willing  to  forego  the  local  designation  in  favor  of  a 
statewide  area.  If  in  each  presently  designated  local  area  a  majority  of 
the  physicians  responding  opt  for  the  statewide  designation,  then  the 
Secretary  would  be  required  to  redesignate  and  consolidate  the  multi- 
ple areas  into  a  statewide  area.  Thus,  if  a  majority  of  the  physicians 
elect  a  change  in  every  presently  designated  local  area  in  a  State,  the 
Secretary  would  follow  up  with  statewide  designation.  If,  however,  a 
majority  of  physicians  in  an  area  elect  to  retain  the  local  designation 
then  the  present  multiple  area  designations  in  that  State  would  con- 
tinue. 

PSRO  DIRECT  UTILIZATION  REVIEW  ACTIVITIES 

(Section  6  of  the  Bill) 

Public  Law  92-603  established  Professional  Standards  Review 
Organizations  (PSRO's)  throughout  the  country.  These  organizations, 
consisting  of  practicing  physicians  in  an  area,  are  charged  with  re- 
viewing the  quality  and  necessity  of  health  services  provided  under  the 
medicare  and  medicaid  programs. 

The  PSRO's  may  discharge  their  review  responsibilities  with  re- 
spect to  hospitals  in  two  ways :  first,  they  can  delegate  their  review 
responsibilities  to  hospital  review  committees  where  the  PSRO  is 
satisfied  as  to  the  capacity  of  the  hospital  to  conduct,  proper  re- 
view (in  which  case  the  PSRO  is  charged  with  the  responsibility 
to  continuously  monitor  the  effectiveness  of  the  hospital  review  com- 
mittee) ;  alternatively,  the  PSRO's  can  carry  out  the  review  activities 
on  their  own  in  those  cases  and,  to  the  extent  that  a  hospital  either 
cannot  conduct  satisfactory  review  or  chooses  that  the  PSRO  perf orm 
the  review  for  it. 


-  47  - 


Under  present  law.  where  the-PSRO  delegates  review  responsibility 
to  a  hospital  committee,  the  costs  of  that  review  are  reimbursed 
through  Medicare  and  Medicaid  benefit  payments  to  the  hospital  since 
these  costs  are  considered  a  part  of  the  hospital  benefit  cost.  However, 
where  the  PSRO  does  not  delegate  review  to  a  hospital,  the  PSRO 
must  bear  the  cost  of  the  review  out  of  its  own  administrative  budget. 

Since  PSRO  administrative  budgets  are  often  quite  limited,  the 
PSRO's  in  effect  have  an  incentive  to  delegate  review  so  that  they  will 
not  have  to  bear  the  cost — conversely,  they  have  a  disincentive  to  per- 
form review  directly.  The  result  of  this  may  be  inappropriate  or  pre- 
mature delegations  of  review  authority  to  hospitals  which  are  not  really 
competent  or  willing  to  cany  out  the  review. 

The  committee  amendment  would  allow  the  medicare  benefit  trust 
fund  to  pay  not  only  for  delegated  review  to  the  hospitals,  but  to  also 
pay  the  PSRO  through  the  hospital  for  nondelegated  hospital  review. 

This  would  equalize  reimbursement  treatment  of  review  activities.  The 
payment  in  the  case  of  nondelegated  review  would  flow  from  the  hos- 
pital to  the  PSRO  following  billing  by  the  PSRO  on  a  prospective 
or  retroactive  basis  with  the  hospital  then  fully  reimbursed  for  the 
total  amount  of  the  charge  (without  any  requirement  of  allocation) 
by  the  intermediary  for  such  payments  under  guidelines  established 
by  the  Bureaus  of  Health  Insurance  and  Quality  Assurance  defining 
the  amount  and  circumstances  of  such  charges.  The  Federal  agencies, 
and  not  the  hospitals  or  intermediaries,  would  be  responsible  for  as- 
suring the  appropriateness  and  reasonableness  of  PSRO  charges  for 
direct  utilization  review. 

Further  the  committee  anticipates  that  in  order  to  completely  elimi- 
nate any  financial  incentive  either  for  or  against  the  delegation  of 
review  responsibility  and  authority  by  a  PSRO  to  a  hospital,  existing 
medicare  policies  of  the  Bureau  of  Health  Insurance  will  be  modified 
to  provide  that  a  separate  cost  center  be  established  by  a  hospital  to 
clearly  identify  the  reasonable  costs  of  required  review  activities.  It  is 
expected  that  for  medicare  and  medicaid  reimbursement  purposes 
(whether  such  review  be  conducted  under  a  delegation  by  a  PSRO  to  a 
hospital  review  committee,  or  directly  by  the  PSRO),  lOO  percent  of 
the  reasonable  costs  incurred  in  the  reasonable  review  of  medicare, 
medicaid,  and  material  and  child  health  patients  admitted  to  the  hos- 
pitals concerned  shall  be  recognized  as  a  direct  cost  of  such  programs 
without  requirement  of  any  apportionment  of  the  review  costs  among 
patients  of  the  institution  for  whom  such  costs  had  not  been  incurred. 

Of  course,  in  the  case  of  the  costs  of  any  review  and  related  activi- 
ties which  have  customarily  been  undertaken  as  a  routine  aspect  of 
medical  staff  privileges  in  a  hospital  any  costs  for  such  work  (such  as 
that  of  hospital  tissue  and  formulary  committees,  etc.)  are  not  in- 
tended to  be  compensated  on  other  than  an  apportionment  basis. 

This  amendment  also  provides  for  the  transfer  of  funds  for  medicaid 
appropriations  to  the  medicare  trust  fund  to  reimburse  the  trust  fund 
for  funds  expended  for  PSRO  nondelegated  review  of  medicaid 
patients. 
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MEDICARE-MEDIC AID  ANTI-FRAUD  AND 
ABUSE  AMENDMENTS  OF  1977 


From  the  Report  of  the 

COMMITTEE  ON   INTERSTATE  AND 
FOREIGN  COMMERCE 

Report  95-393,   Part  II,   pp.    55-68,   p. 75 

July  12,  1977 


From : 

Committee  proposal,  pp.  55-68 

Amendments  Related  to  Professional  Standards  Review  Organizations 
{Section  5) 

Waiver  of  Other  Review  Requirements  (Section  5(a) ) 
The  committee's  bill  provides  that  where  the  Secretary  finds  a 
given  Professional  Standards  Review  Organization  (PSRO)  com- 
petent to  perform  required  review  functions,  similar  activities  other- 
wise required  by  law  would  not  apply,  except  to  the  extent  specified  by 
the  Secretary. 

Under  present  law,  the  Secretary  is  authorized  to  waive  any  or  all 
of  the  review,  certification,  or  similar  activities  otherwise  required 
under  the  law  where  he  finds,  on  the  basis  of  substantial  evidence  of 
the  effective  performance  of  review  and  control  activities  by  PSRO's, 
that  the  activity  or  activities  are  no  longer  needed  for  the  provision 
of  adequate  review  and  control.  The  purpose  of  this  provision  was  to 
avoid  duplication  of  review  functions.  Current  law  does  not  specifi- 
cally state  that  the  waiver  authority  is  applicable  to  conditionally  des- 
ignated organizations,  although  the  language  has  been  interpreted 
to  permit  such  actions. 

The  bill  would  both  clarify  present  law  and  simplify  its  applica- 
tion by  providing  that  where  the  Secretary  makes  a  formal  determina- 
tion that  a  given  PSRO  is  competent  to  perform  required  review 
functions,  the  review,  certification  and  similar  activities  otherwise 
required  by  law  would  not  be  applicable  with  respect  to  those  pro- 
viders, suppliers,  and  practitioners  being  reviewed  by  such  PSRO, 
except  to  the  extent  specified  by  the  Secretary.  A  finding  by  the  Secre- 
tary under  this  subsection  could  be  made  both  with  respect  to  condi- 
tionally designated  and  qualified  PSRO's.  The  provision  would  not 
affect  other  provisions  of  existing  law  relating  to  determinations  with 
respect  to  conditions  for  eligibility  to  or  payment  of  benefits  (as 
distinct  from  reviews  or  certifications  of  medical  necessity). 

Modification,  of  Requirements  for  C&nditiorwlly  Designated  PSRO's 
(Section  5(b)) 

The  committee's  bill  extends  the  time  period  for  conditional  des- 
ignation of  PSRO's  and  clarifies  the  language  of  present  law  pertain- 
ing to  the  duties  and  functions  a  PSRO  must  assume  during  this  trial 
period. 

Current  law  provides  that  each  PSRO  shall  initially  be  designated 
on  a  trial  basis  for  a  period  not  to  exceed  two  years.  By  the  end  of  the 
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period,  the  organization  shall  be  considered  a  qualified  organization 
only  if  the  Secretary  finds  that  it  is  substantially  carrying  out  in  a 
satisfactory  manner  the  functions  required  of  a  PSRO  with  respect  to 
institutional  services  in  its  area.  When  the  legislation  was  enacted,  it 
was  anticipated  that  conditionally  designated  organizations  would  be 
able  to  assume  review  responsibilities  with  respect  to  all  institutional 
services  within  a  two-year  period.  Implementation  of  the  program  has 
been  slower  than  anticipated  with  the  major  focus  to  date  on  review  of 
inpatient  hospital  services.  A  number  of  conditionally  designated 
organizations  have  or  are  approaching  the  end  of  their  two-year  trial 
period.  While  many  are  effectively  performing  reviews  of  services, 
they  are  technically  not  eligible  for  continuation  of  their  conditional 
status  or  designation  as  qualified  organizations. 

The  bill  modifies  the  conditional  designation  provision  of  present 
law  to  provide  for  a  conditional  period  not  to  exceed  +8  months.  The 
Secretary  would  be  authorized  to  extend  this  period  for  an  additional 
24  months  if  an  organization  has.  for  reasons  beyond  its  control,  been 
unable  to  satisfactorily  perform  all  of  its  required  functions.  The  com- 
mittee expects  that  this  extension  of  the  conditional  period  would  be 
authorized  only  in  unusual  circumstances. 

The  bill  also  clarifies  the  requirement  of  present  law  that  PSRO's 
must,  assume  responsibility  for  review  of  all  institutional  services  (in- 
cluding ancillary  services)  during  the  conditional  period.  Addition- 
ally, the  bill  clarifies  the  requirement  that  PSRO's  must  be  reviewing 
long-term  institutional  care  services  (subject  to  the  provisions  of 
section  5(d)  which  leave  the  responsibility  for  review  of  services  in 
intermediate  care  facilities  with  the  State  medicaid  agency  unless 
the  Secretary  finds  tlie  State  is  not  performing  effective  review). 

Review  Requirements  (Section  5(c) ) 

The  committee's  bill  requires  the  Secretary  to  give  priority  to 
PSRO  requests  to  review  services  provided  in  "shared  health  facili- 
ties": mandates  the  development  of  ambulator}'  care  review  metho- 
dologies for  use  by  PSRO's:  requires  a  PSRO  to  undertake  ambula- 
tory care  review  not  later  than  two  years  after  it  has  achieved  opera- 
tional status;  and  modifies  the  language  in  current  law  pertaining 
to  physicians  excluded  from  participation  in  review  activities. 

Under  current  law,  a  PSRO  is  required  to  review  only  care  pro- 
vided by  or  in  institutions.  It  may  request  authority  to  review  other 
kinds  of  health  services,  and  the  Secretary  may  approve  the  request 
at  his  option.  To  date,  little  emphasis  has  been  given  to  the  assumption 
of  review  responsibility  by  PSRO's  for  other  kinds  of  health  care 
services. 

The  bill  would  require  the  Secretary  to  give  priority  to  requests  by 
PSRO's  to  review  services  in  "shared  health  facilities"  with  the  high- 
est priority  being  assigned  to  requests  from  PSRO's  located  in  areas 
with  substantial  numbers  of  such  facilities.  A  "shared  health  facility" 
is  defined  as  an  arrangement  meeting  all  of  the  following  criteria  : 

(1)  Two  or  more  practitioners  practice  their  professions  at  a 
common  physical  location: 

(2)  The  practitioners  share  common  space,  services  of  sup|H>rt- 
ing  staff  or  equipment : 

(3)  The  practitioners  have  a  i>orson  (who  may  himself  be  a 
practitioner),  paid  on  a  percentage  or  other  Iwsi.s  clearly  unrelated 


-  50  - 


to  the  value  of  the  services  provided,  who  either  is  in  charge  of  or 
supervises  substantial  aspects  of  the  operation  or  who  makes  avail- 
able services  of  supporting  staff  who  are  not  employees  of  such 
practitioners ;  and 

(4)  At  least  one  of  the  practitioners  receives  from  medicare, 
medicaid,  and  maternal  and  child  health  fee-for-service  payments 
•in  excess  of  $5,000  for  one  month  or  $40,000  for  12  months. 
The  term  "shared  health  facility"  specifically  excludes  hospitals, 
skilled  nursing  facilities,  home  health  agencies,  federally  approved 
health  maintenance  organizations,  hospital  cooperative  shared  services 
organizations  meeting  the  requirements  of  section  501(e)  of  the  In- 
ternal Revenue  Code,  or  any  public  entities. 

The  definition  of  a  "shared  health  facility"  is  designed  to  distin- 
guish those  types  of  ambulatory  facilities  (sometimes  referred  to  as 
"Medicaid  Mills")  which  are  characterized  by  a  high  volume  of  serv- 
ices to  medicaid  patients  (often  of  an  excessive  or  unnecessary  nature), 
and  the  pajmient  of  a  percentage  of  the  medicare  and  medicaid  billings 
to  the  owner  or  manager  of  the  facility,  from  legitimate  group  prac- 
tice arrangements  under  which  several  practitioners  render  services 
at  a  common  location.  Since  a  shared  health  facility  could  evade  the 
test  of  percentage  arrangements,  the  Secretary  has  leeway  to  determine 
whether  the  payments  to  the  owner  or  manager,  while  technically  not 
a  percentage  of  billings,  are  clearly  unrelated  to  the  value  of  the  serv- 
ices provided  by  such  person  to  the  facility.  By  requiring  a  facility 
to  meet  all  four  criteria  specified  in  the  bill,  it  is  expected  that  such 
legitimate  arrangements  among  practitioners  would  be  excluded  from 
the  definition.  The  Committee  expects,  therefore,  that  the  Department 
will  exercise  judgment  in  applying  this  definition  so  as  to  assure  that 
legitimate  group  practice  arrangements  are  not  inappropriately  class- 
ified. 

Recent  congressional  hearings  and  reports  have  documented  wide- 
spread instances  of  fraud  and  abuse  in  certain  types  of  ambulatory 
facilities  which  have  come  to  be  known  as  "Medicaid  Mills."  The 
definition  of  shared  health  facilities  is  designed  to  identify  these  spe- 
cific types  of  arrangements  in  order  to  facilitate  PSRO  review  of  the 
sen-ices  furnished  by  such  facilities.  Committee  wishes  to  emphasize 
that  a  PSRO  is  not  a  fraud  detection  organization ;  its  role  is  to  render 
professional  determinations  as  to  the  medical  necessity  and  appro- 
priateness of  services.  Thus,  a  PSRO  will  be  expected,  where  it  chooses 
to  undertake -review  of  services  furnished  by  "shared  health  facilities," 
to  review  those  services  for  the  same  purposes — to  judge  appropriate- 
ness and  quality — that  it  would  review  services  provided  in  other 
health  care  settings. 

Under  current  law,  PSRO's  may  request  authority  review  ambula- 
tory care  services,  i.e.,  those  provided  in  clinics  or  doctors'  offices.  How- 
ever, the  committee  notes  that  reliable  ambulatory  care  review  meth- 
odologies have  not  as  yet  been  developed.  The  bill,  therefore,  requires 
the  Secretary  to  develop,  within  two  years,  effective  ambulatory  care 
review  methodologies  for  use  by  PSRO's.  The  bill  further  directs  the 
Secretary,  where  he  finds  a  PSRO  capable  of  undertaking  ambulatory 
care  review,  to  require  the  organization  to  undertake  such  review  not 
later  than  two  years  after  it  has  achieved  operational  status.  The  Com- 
mittee expects  that  in  implementing  this  requirement,  the  Secretary 
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■will  exercise  judgment  with  respect  to  the  varying  capacities  of 
PSRO's  and,  where  appropriate,  will  establish  a  reasonable  classifica- 
tion of  ambulatory  care  review  activities  for  an  organization  to  under- 
take. Such  classification  might  include  specific  categories  of  services  or 
specific  aspects  of  various  service  categories.  The  committee  further 
notes  that  "ambulatory  care  services"  are  those  services  not  rendered 
by  or  in  an  institution.  Institutional  review,  including  review  of  serv- 
ices provided  in  hospital  outpatient  departments  or  emergency  room9, 
is  a  requirement  of  current  law  and  must  be  conducted  before  an  orga- 
nization can  achieve  operational  status. 

Under  current  PSRO  review  provisions,  a  physician  is  precluded 
from  reviewing  health  services  provided  to  a  patient  if  he  was  directly 
or  indirectly  involved  in  providing  the  services.  Present  law  further 
precludes  review  by  a  physician  of  services  furnished  in  any  institu- 
tion, organization,  or  agency  if  he  or  any  member  of  his  family  has, 
directly  or  indirectly,  any  financial  interest  in  such  entity. 

The  bill  would  modify  these  restrictions  to  permit  greater  oppor- 
tunity for  physicians  participation  in  PSRO  review  activities.  Under 
the  bill,  a  physician  would  not  be  permitted  to  review  services  for 
which  he  was  directly  responsible  (rather  than  directly  or  indirectly 
responsible  as  in  present  law)  or  services  in  an  institution  in  which  he 
or  a  member  of  his  family  has  a  "significant"  financial  interest  (rather 
than  "any"  financial  interest,  as  in  present  law.)  The  committee  expects 
that  in  implementing  this  provision,  HEW  will  employ  the  same 
definition  of  "significant"  financial  interest  as  is  currently  used  in 
administering  medicare. 

The  bill  further  provides  that  arrangements  with  PSRO's  for  reim- 
bursement of  the  costs  of  review  activities  are  to  be  made  in  a  manner 
similar  to  that  provided  for  medicare  intermediaries  (which  includes 
provision  for  advances  of  funds  and  payment  of  administrative  costs). 

Conclusive  Determinations  for  Payment  (Section  5(d) ) 

The  committee's  bill  provides  that  where  a  PSRO  has  been  found 
competent  by  the  Secretary  and  is  j>erforming  specific  review  func- 
tions, medical  determinations  made  in  connection  with  such  review 
shall  be  considered  conclusive  on  those  issues  for  purposes  of  pay- 
ment. The  bill  provides  a  formal  role  for  the  States  in  the  process  of 
establishing  and  evaluating  PSRO  review  of  services  provided  through 
the  medicaid  program.  The  bill  also  precludes  delegated  review  in 
skilled  nursing  facilities  and  provides  that  review  of  intermediate 
care  facility  services  will  be  undertaken  by  a  PSRO  only  if  the  Sec- 
retary finds  that  the  State  is  not  performing  effective  review  in  these 
facilities. 

Under  present  law,  medicare  payments  and  the  Federal  share  of 
medicaid  payments  may  not  generally  be  made  for  health  care  serv- 
ices which  a  PSRO,  in  the  proper  exercise  of  its  duties,  has  deter- 
mined to  be  medically  unnecessary  or  inappropriate.  However,  the 
committee  believes  that  it  is  necessary,  in  order  to  avoid  the  per- 
formance of  disruptive  duplicative  reviews  by  medicare  and  medicaid 
agencies,  to  clarify  the  scope  of  the  PSRO's  authority  and  the  role  of 
the  medicaid  State  agencies. 

Accordingly,  the  bill  provides  that  where  a  conditionally  designed 
or  a  qualified  PSRO  has  been  found  competent  by  the  Secrerary  to 
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assume  specific  review  responsibilities  and  is  performing  such  reviews, 
a  determination  as  to  quality  or  necessity  made  in  connection  with 
such  review  would  constitute  the  conclusive  determination  on  those 
issues  for  purposes  of  payment.  (Such  determinations  would  be  sub- 
ject to  the  hearings  and  appeals  provisions  of  present  law.)  Medicare 
fiscal  intermediaries  and  State  medicaid  agencies  would  continue  to 
be  responsible  for  other  types  of  reviews  and  determinations  relating 
to  program  eligibility,  coverage  of  services,  audit,  claims  payment, 
fraud  and  abuse  detection,  and  related  activities. 

The  committee  has  received  comments  from  a  number  of  States  ex- 
pressing concern  over  the  potential  impact  of  PSRO  determinations 
on  State  medicaid  budgets.  The  committee  has  concluded  that  since 
substantial  State  monies  are  involved  it  is  appropriate  that  they  be 
given  an  opportunity  to  evaluate  a  PSRO's  capability  to  efficiently  and 
effectively  perform  review  of  medicaid  services.  The  bill,  therefore, 
makes  provision  for  the  participation  of  States  in  the  PSRO  designa- 
tion process  and  in  the  ongoing  monitoring  of  PSRO  review  activities. 

The  bill  requires  a  PSRO  to  consult  with  the  medicaid  State  agency 
in  the  development  of  its  formal  review  plan  (required  as  a  condition 
for  designation)  and  in  any  modification  of  the  plan  involving  as- 
sumption of  review  responsibility  for  additional  categories  of  serv- 
ices. The  bill  provides  the  States  with  an  opportunity  to  review  and 
comment  on  the  proposed  conditional  designation  of  a  PSRO.  the 
change  in  designation  status  from  conditional  to  operational,  and  the 
assumption  by  the  PSRO  of  responsibility  for  long-term  care  and 
ambulatory  care  review.  Before  the  Secretary  designates  a  PSRO  or 
substantially  adds  to  its  functions,  he  is  required  to  take  the  State's 
views  into  account.  If  his  decision  differs  from  the  course  recommended 
by  the  State,  he  must  notify  the  State  of  the  reason  for  his  decision 
and  allow  them  additional  time  to  provide  further  support  for  their 
views. 

The  bill  provides  that  a  PSRO's  determination  shall  constitute  a 
conclusive  determination  for  purposes  of  payment  under  medicaid 
only  if  the  PSRO  has  entered  into  a  memorandum  of  understanding 
(approved  by  the  Secretary)  with  the  appropriate  State  medicaid 
agency.  The  purpose  of  this  memorandum  is  to  delineate  the  relation- 
ship between  the  PSRO  and  the  State  agency.  The  requirement  for 
a  memorandum  of  understanding  may  be  waived  only  if  the  State 
indicates  that  it  does  not  wish  to  enter  into  such  an  understanding  or 
if  the  Secretary  finds  that  the  State  agency  has  refused  to  negotiate 
in  good  faith  or  in  a  timely  manner  with  the  PSRO  involved. 

A  State  medicaid  agency  may  request  a  PSRO  to  include  in  its 
memorandum  of  understanding  a  specification  of  review  goals  and 
methods  (in  addition  to  those  required  in  the  PSROs  formal  review 
plan)  for  the  performance  of  its  required  functions.  If  the  State 
medicaid  agency  and  the  PSRO  arc  unable  to  agree  on  the  inclusion 
of  such  items,  the  Secretary  would  review  the  requested  specification 
and  require  that  it  be  included  in  the  memorandum  if  he  determines 
that  the  review  goals  and  methods  are  consistent  with  titles  XI  and 
XIX  of  the  act  and  do  not  impair  the  effectiveness  and  uniformity  of 
the  PSRO  s  review  of  health  caie  services  under  medicare  and  medic- 
aid. For  example,  a  State  might  request  that  a  PSRO  emphasize  the 
prevention  of  unnecessary  Friday  admissions  of  medicaid  patients 
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for  elective  procedures  not  scheduled  to  be  performed  until  Monday. 
Your  committee  notes  that  the  PSRO's  application  of  norms,  criteria, 
and  standards  would  not  be  affected  by  this  provision :  standards  for 
quality,  appropriateness  and  necessity  of  services  would  continue  to  be 
the  same  for  both  programs.  If  the  PSRO  found  review  of  weekend 
admissions  was  appropriate,  it  would  generally  be  applied  to  all 
patients  whose  care  was  reviewed  by  the  PSRO. 

The  committee  intends  that  the  Secretary  shall  not  deny  a  State 
agency  request  solely  because  the  PSRO  has  not  ben  utilizing  such  a 
requested  method  or  goal  for  the  medicare  program  or  because  the 
PSRO  cannot  apply  the  method  or  goal  to  the  medicare  program  due 
to  defferences  in  the  patient  populations.  Rather,  the  Committee  in- 
tends that  where  differences  in  the  patient  populations  do  not  preclude 
uniform  review  by  the  PSRO,  the  Secretary's  decision  shall  be  based 
on  his  determination  as  to  whether  the  PSRO  can  effectively  apply 
such  review  methods  or  goals  to  the  review  of  services  provided  under 
both  the  medicare  and  medicaid  programs  in  order  to  ensure  that  the 
uniformity  of  PSRO  review  under  the  Social  Security  Act  can  be 
maintained. 

The  committee  intends  that  any  review  specified  by  the  State  agency 
which  the  PSRO  performs  in  accordance  with  its  memorandum  of  un- 
derstanding with  the  agency  and  pursuant  to  its  review  authority  until 
title  XI  would  be  fully  federally  funded.  In  addition,  the  bill  provides 
regular  Federal  matching  if  a  medicaid  State  agency  contracts  with 
a  PSRO  to  undertake  additional  review  responsibilities,  provided  the 
State  agency  formally  requests  it  and  the  performance  of  such  respon- 
sibilities is  provided  for  in  an  approved  medicaid  plan  amendment.  For 
example,  the  State  agency  may  request  the  PSRO  to  approve  so-called 
administrative  days,  such  as  an  additional  day  of  hospital  stay  which 
may  be  required  because  there  is  no  immediately  available  skilled 
nursing  facility  bed. 

_  The  bill  also  provides  Federal  financial  participation  to  State  medic- 
aid agencies  for  the  costs  of  monitoring  the  performance  of  review 
activities  by  PSRO's  under  State  monitoring  plans  which  have  been 
approved  by  the  Secretary.  It  is  expected  that  the  Secretary  will  de- 
velop criteria  for  approval  of  such  plans  and  that  they  will  not  be  ap- 
proved where  the  proposed  monitoring  activities  duplicate  the  pur- 
poses of  PSRO  review.  The  State  medicaid  agency  may  include  in  its 
plans  for  monitoring  a  specification  of  the  performance  criteria  for 
iudging  PSRO  effectiveness.  Inclusion  of  such  specifications  in  the 
State's  monitoring  plan  is  not  mandated  because  it  is  believed  that 
most  States  during  the  development  and  initial  implementation  of 
State  monitoring  of  PSRO  review  will  not  have  such  performance  cri- 
teria developed.  However,  at  such  time  as  the  State  agency  intends  to 
utilize  performance  criteria  for  judging  PSRO  review  effectiveness, 
the  Committee  experts  the  agency  to  discuss  the  criteria  with  the 
PSRO  and  to  amend  the  State's  monitoring  plan  to  include  the  agreed- 
up^n  critpria. 

The  bill  authorizes  the  State  awnov  to  request  suspension  of  the 
PSRO's  authority  to  make  conclusive  determinations  if  in  the  course 
of  its  monitoring  activities  it  develops  reasonable  dornmentaf  ion  that 
the  PSRO  review  determinations  have  cau«ed  an  unreasonable  anr| 
detrimental  impact  either  on  total  State  medicaid  expenditures  or  on 
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the  quality  of  care.  Within  thirty  days  of  receipt  of  the  documenta- 
tion the  Secretary  is  required  to  suspend  all  or  part  of  the  PSRO's 
conclusive  determination  authority  under  medicaid.  (For  example,  he 
may  suspend  their  review  of  lone-term  care  services,  but  not  hospital 
services.  He  may  also  take  similar  action  with  respect  to  PSRO  de- 
terminations under  medicare  if  he  determines  such  action  is  appro- 
priate.) During"  the  suspension  period  the  Secretary  is  required  to 
conduct  a  revaluation  of  the  PSRO's  capability  to  perform  review  ac- 
tivities and  to  inform  the  appropriate  agencies,  organizations,  and 
congressional  committees  of  any  documentation  submitted  and  actions 
taken. 

The  bill  requires  the  Secretary  to  establish  procedures  and  mecha- 
nisms governing  his  relationship  to  State  agencies  in  connection  with 
their  respective  responsibilities  concerning  memoranda  of  understand- 
ing, monitoring,  and  revaluations.  The  Secretary  is  required  to  peri- 
odically consult  with  representatives  of  State  agencies  and  PSRO's. 
Further,  the  appropriate  State  medicaid  agency  is  permitted  to  be 
represented  on  any  project  assesments  conducted  by  the  Secretary.  The 
committee  intends  that  the  procedures  and  mechanisms  developed  by 
the  Setcretary  shall  promote  smooth  working  relationships  between  all 
parties  involved  and  shall  involve  a  minimum  of  disruption  in  the 
orderly  implementation  of  the  PSRO  program.  The  committee  fur- 
ther intends  that  State  monitoring  activities  will  become  less  intensive 
overtime  (particularly  with  respect  to  PSRO's  which  are  no  longer  in 
conditional  status)  and  will  focus  on  problem  areas  which  have  been 
detected  in  the  performance  of  PSRO  review. 

The  committee  is  aware  of  the  fact  that  as  PSRO's  begin  to  review 
services  provided  in  institutional  settings  other  than  hospitals,  differ- 
ent requirements  may  be  appropriate.  Accordingly,  the  bill  prohibits 
delegated  review  in  skilled  nursing  facilities  since  these  facilities  have 
generally  had  far  less  experience  in  conducting  in-house  review  ac- 
tivities than  hospitals. 

(Generally,  this  prohibition  against  delegated  review  would  apply 
only  to  skilled  nursing  facilities  which  were  not  distinct  parts  of  hos- 
pitals or  other  institutions.  If  an  SNF  is  a  part  of  a  hospital  which  has 
a  delegation  of  review  authority  from  a  PSRO,  it  would  be  the  Com- 
mittee's intent  that  delegation  of  review  for  skilled  nursing  facility 
services  provided  in  that  institution  would  be  allowed) . 

Further,  PSRO  review  of  care  in  intermediate  care  facilities  and 
public  institutions  for  the  mentally  retarded  (services  which  are  paid 
for  only  under  the  medicaid  program)  would  only  be  undertaken 
where  the  Secretary  determines  that  the  State  is  not  performing  effec- 
tive review  of  the  quality  and  necessity  of  services  provided  in  such 
facilities.  If  the  Secretary  does  make  such  a  finding,  and  the  PSRO 
is  required  to  carry  out  the  review,  the  committee  expects  that  the 
PSRO  would  not  delegate  review  to  the  intermediate  care  facility,  just 
as  they  are  prohibited  from  such  delegation  to  skilled  nursing 
facilities. 

Clarification  of  Sanctions  Provision  {Section  5(e) ) 

Current  law  specifies  those  conditions  under  which  the  Secretary 
may,  at  the  recommendation  of  a  PSRO.  withdraw  a  medical  care  pro- 
vider's eligibility  to  participate  in  Social  Security  Act  medical  care 
programs  where  it  is  determined  that  it  is  not  willing,  or  cannot, 
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carry  out  its  obligations  to  order  and  provide  only  necessary  care  of 
acceptable  quality. 

The  bill  makes  clear  that  the  provision  in  question  applies  to  any 
health  care  practitioner,  or  any  hospital  or  other  health  care  facility, 
agency,  or  organization  which  is  subject  to  PSRO  review. 

National  Council  {Section  5(f) ) 

The  bill  provides  for  staggered  terms  for  members  of  the  National 
Professional  Standards  Renew  Council. 

Present  law  provides  that  the  11  members  of  the  Council  shall  be 
appointed  for  three-year  terms  and  may  be  eligible  for  reappointment. 
The  bill  would  amend  this  provision.  The  general  term  for  Council 
members  would  continue  to  be  three  years,  except  that  for  members 
appointed  in  1979,  four  shall  be  appointed  for  a  two-year  term  and 
three  for  a  one-year  term.  All  members  would  continue  to  be  eligible 
for  reappointment. 

National  Council  Report  (Section  5(g)) 

Section  5(g)  would  delete  the  requirement  in  present  law  for  an 
annual  report  on  its  activities  by  the  National  Professional  Standards 
Review  Council  and  would  require  instead  the  submission  by  the  Sec- 
retary of  a  detailed  annual  report  on  the  PSRO  program; 

Under  the  new  reporting  requirement  included  in  the  bill,  the  Sec- 
retary would  be  required  to  submit  substantially  more  information  con- 
cerning the  cost  and  operation  of  the  PSRO  program  than  has  previ- 
ously Been  required  of  the  National  Council.  Accordingly,  the  bill 
would  delete  the  requirement  for  the  National  Council  report  as 
duplicative  and  unnecessary. 

Exchange  of  Data  and  Information  With  Other  Agencies  (Section 
5(h)) 

The  committee's  bill  would  expand  and  clarify  the  circumstances 
under  which  the  provision  of  data  or  information  by  PSRO's  would 
not  violate  the  confidentiality  requirement  of  law. 

Under  present  law,  any  data  or  information  acquired  by  a  PSRO  in 
the  exercise  of  its  duties  must  be  held  in  confidence  and  may  not  be 
disclosed  to  any  person  except  (1)  to  the  extent  that  may  be  necessary 
to  carry  out  the  purpose  of  the  PSRO  provisions,  or  (2)  in  such 
cases  and  under  such  circumstances  as  the  Secretary  shall  be  regula- 
tions provide  to  assure  adequate  protection  of  the  rights  and  interests 
of  patients,  health  care  practitioners,  or  providers  of  health  care. 
Interim  regulations  issued  by  the  Department  on  December  3,  1076, 
provide  for  the  disclosure  of  two  types  of  information  acquired  by  the 
PSRO: 

1.  Data  and  information  acquired  by  the  PSRO:  (a)  which  has 
been  published;  (b)  which  has  not  been  identified  by  the  source  as 
confidential;  and  (c)  whose  disclosures  are  not  otherwise  prohibited 
by  law. 

2.  Summary  statistics  aggregated  from  the  Uniform  Hospital  Dis- 
charge Data  Set  (UHDDS)  to  the  extent  that  it  is  not  identifiable  to 
an  individual  patient  or  health  care  practitioner. 

The  bill  would  expand  and  clarify  those  circumstances  under  which 
the  provision  of  data  or  information  would  not  violate  the  confiden- 
tiality provisions  to  include:  (1)  provision  of  data  or  information  by 
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the  PSRO,  on  the  basis  of  its  finding  as  to  evidence  of  fraud  or  abuse, 
to  Federal  or  State  agencies  recognized  by  the  Secretary  as  having 
responsibility  for  the  identification  or  detection  of  fraud  and  abuse 
activities:  such  data  and  information  may  be  provided  at  the  request 
of  the  recognized  agencies  at  the  discretion  of  the  PSRO:  and  (2) 
provision  of  aggregate  statistical  data  to  agencies  having  responsibility 
for  health  planning  and  related  activities  under  Federal  or  State  law. 
The.  data  and  information  furnished  to  the  planning  agencies  would 
be  provided  in  the  format  and  manner  prescribed  by  the  Secretary  or 
agreed  upon  by  the  agencies  and  the  PSRO.  Such  data  and  informa- 
tion would  be  in  the  form  of  aggregate  statistical  data  on  a  geographic, 
institutional,  or  other  basis  reflecting  the  volume  and  frequency  of 
services  furnished  and  the  demographic  characteristics  of  the  popula- 
tion whose  services  are  subject  to  review  by  the  PSRO.  However, 
the  data  would  not  identify  any  individual. 

Data  and  information  made  available  to  Federal  or  State  agencies 
recognized  by  the  Secretary  as  having  responsibility  for  identifying 
and  investigating  fraud  and  abuse  may  not  be  further  disclosed  except 
when  the  disclosure  is  made  in  the  course  of  a  legal,  judicial,  or  ad- 
ministrative proceeding.  Violation  of  this  prohibition  would  result 
in  application  of  the  penalty  specified  in  existing  law. 

The  committee  has  included  this  provision  to  facilitate  the  ex- 
change of  data  and  information  with  other  agencies  while  at  the  same 
time  assuring  that  the  confidentiality  of  patient  records  will  not  be 
violated.  The  committee  has  received  information  that  PSRO's  which 
have  identified  suspected  cases  or  widespread  patterns  of  fraud  and 
abuse  have  been  unable  to  make  the  information  available  to  enforce- 
ment agencies.  The  committee  also  notes  that  the  provision  of  aggre- 
gate statistical  data  to  Federal  and  State  planning  agencies  will  en- 
able those  bodies  to  develop  a  more  accurate  picture  of  medical  care 
patterns  in  their  areas,  facilitate  planning  for  future  resource  needs, 
and  prevent  unnecessary  duplicative  data  gathering  activities. 

The  bill  also  includes  a  provision  to  protect  patient  records  from 
subpena  or  discovery  proceedings  in  a  civil  suit.  This  provision,  how- 
ever, would  not  preclude  the  subpena  or  discovery  of  originals  or  copies 
of  the  same  documents  in  the  possession  of  others. 

Legal  Expenses  {Section  5 (i) ) 

The  committee's  bill  provides  for  payment  of  legal  fees  in  connec- 
tion with  the  defense  of  suits  brought  against  a  PSRO  related  to  the 
performance  of  its  functions.  The  bill  would  authorize  the  Secretary 
to  assume  responsibility  for  legal  fees  incurred  in  connection  with  the 
defense  of  any  suit,  action,  or  proceeding  brought  against  the  PSRO 
or  any  of  its  members  or  employees  related  to  the  performance  of  its 
functions.  While  all  PSRO's  currently  have  liability  insurance  which 
covers  such  attorneys'  fees,  this  provision  would  serve  as  an  additional 
guarantee  in  the  event  such  insurance  is  subsequently  withdrawn. 

Payment  of  PSRO  Expenses  {Section  5 (j) ) 

The  committee's'  bill  would  clarify  the  intent  of  present  law  that 
payment  for  PSRO  expenses  is  to  be  made  from  Federal  funds. 

Under  present  law,  expenses  incurred  by  PSRO's  are  payable  from 
medicare  trust  funds  and  from  funds  appropriated  to  carry  out  the 
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other  health  care  provisions  of  the  Social  Security  Act.  The  bill  would 
clarify  that  it  is  not  intended  that  States  or  local  governmental  entities 
contribute  toward  these  expenses,  as  they  normally  must  do  to  receive 
Federal  matching  funds  under  title  XIX. 

Annual  Reports  (Section  5(k) ) 

Current  law  does  not  require  the  preparation  of  a  detailed  report 
on  the  activities,  cost,  and  impact  of  the  PSRO  program.  The  com- 
mittee believes  that  this  information  is  necessary  to  determine  the 
status  of  program  operations,  to  evaluate  the  progress  of  program 
implementation,  and  to  assess  the  program's  effectiveness. 

The  bill  therefore  requires  the  Secretary  to  submit  annual  reports 
to  the  Congress  by  April  1  of  each  year  beginning  in  1978  on  the 
administration,  impact,  and  cost  of  the  PSRO  program  during  the 
preceding  fiscal  year.  The  reports  must  include  program  data  on  each 
PSRO;  institutions  and  practitioners  whose  services  are  subject  to 
review;  services  determined  by  PSRO?s  not  to  meet  standards;  pen- 
alties and  sanctions;  total  costs  under  titles  V.  XI,  XVIII.  and  XIX 
in  the  implementation  of  all  required  review  procedures;  changes  at- 
tributable to  PSRO  activities;  progress  in  adopting  and  implement- 
ing ambulatory  review  methodogies ;  results  of  program  evaluation 
activities;  extent  to  which  PSRO?s  are  performing  reviews  for  other 
private  or  governmental  programs;  and  legislative  recommendations. 

Confidentiality  of  Medical  Records  (Section  5(1)) 

The  committee's  bill  addresses  the  issue  of  confidentiality  of  medical 
records  in  two  ways:  (1)  it  prohibits  disclosure  to  any  Federal  agent, 
officer  or  employee  by  a  Professional  Standards  Review  Organizations 
of  any  individually  identifiable  medical  record  relating  to  medical 
care  that  is  not  provided  by  or  paid  for  by  the  Federal  government 
(and  similarly  prohibits  Federal  access  to  such  records),  unless  the 
disclosure  or  access  is  specifically  authorized  by  the  individual,  and 
(2)  it  requires  the  Secretary  of  HEW,  after  taking  into  account  the 
recommendations  of  the  Privacy  Protection  Study  Commission,  to 
submit  recommendations  to  the  Congress  within  three  months  of  the 
issuance  of  Privacy  Commission  report,  pertaining  to  the  privacy  of 
patients'  medical  records,  the  circumstances  under  which  records  may 
be  appropriately  examined  and  the  safeguards  that  need  to  be  estab- 
lished with  respect  to  such  examinations  and  the  disclosure  of  records. 

Issues  relating  to  safeguarding  the  privacy  of  individually  identifi- 
able medical  records  were  of  great  concern  to  members  of  the  commit- 
tee throughout  their  consideration  of  H.R.  3.  This  area  represents  the 
one  aspect  of  the  bill  in  which  the  Committee  on  Ways  and  Means  and 
the  Committee  on  Interstate  and  Foreign  Commerce  have  reported 
different  substantive  approaches  to  the  House. 

The  Committee  on  Interstate  and  Foreign  Commerce  divided  their 
consideration  of  the  issue  into  two  parts:  first,  what  was  appropriate 
policy  conccminor  the  access  of  Professional  Standards  Review  Organi- 
zations to  individually  identifiable  medical  data,  and  anv  disclosure 
by  thorn  of  it;  and  secondly,  what  was  appropriate  Federal  policy  con- 
cerning access  bv  Federal  employees  to  individually  identifiable  medi- 
cal data,  and  what  rules  should  govern  disclosure  in  this  circumstance. 

On-  the  narrower  issue  relating  to  PSRO  access  to  individually 
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identifiable  medical  data,  the  committee  considered  several  basic 
points : 

(1)  PSRO's  must  have  access  to  individually  identifiable  medi- 
cal data  on  patients  whose  care  is  paid  for  by  Medicare,  Medicaid, 
or  the  maternal  and  child  health  program  in  order  to  carry  out 
their  function  as  a  group  of  physicians  reviewing  the  appropriate- 
ness and  necessity  of  care ; 

(2)  a  PSRO  is  subject  under  current  law  to  a  strict  prohibition 
against  disclosure  of  information  acquired  in  the  exercise  of  its 
duties,  subject  to  penalties  of  a  fine  of  up  to  $1,000  and  imprison- 
ment for  up  to  6  months,  or  both. 

(3)  a  PSRO  is  an  organization  made  up  of  physicians.  Review 
by  a  physician  of  the  records  of  another  physician's  patients  is 
not  uncommon.  Both  the  ethics  of  the  profession  and  the  existence 
of  State  statutes  assure  that  the  information  physicians  are  privy 
to  on  an  individual's  medical  condition  is  held  in  confidence. 

(4)  physicians  participating  in  PSRO's  are  among  those  mem- 
bers of  the  phvsician  community  who  are  most  highly  experienced 
and  motivated  to  perform  reviews  of  the  appropriateness  of  medi- 
cal care :  manv  of  these  groups  of  physicians  have  contracted  to 
perform  similar  kinds  of  review  with  private  programs  and 
groups. 

(5)  programs  to  control  the  increasing  costs  of  medical  care  will 
be  more  succesful  if  peer  review  of  the  necessity  of  care  becomes 
part  of  all  health  care  programs,  whether  privately  or  publicly 
financed. 

The  committee  was  aware  of  the  concern  that  review  of  individually 
identifiable  medical  data  through  private  arrangements  bv  nhysicians 
who  are  PSRO  members  mi^ht,  because  of  the  formal  relationship  of 
th°  PSRO  to  the  Government,  result  in  some  Federal  access  to  private 
patient  records  unless  further  protections  were  nlaced  in  the  law. 
Therefore,  the  committee  has  strengthened  the  safeguards  protecting 
th*  confidentialitv  of  these  patient  records.  The  bill  prohibits  Federal 
officials  from  access  to  PSRO  records  of  identifiable  non-Federal 
funded  patients  without  the  express  consent  of  these  natients.  Nor 
can  PSRO's  disclose  such  identifiable  data  to  Federal  officials  without 
specific  patient  consent.  This  amendment  would  allow  the  PSRO's 
to  perform  review  of  non-Federal  patients,  if  the  organization's  mem- 
bers choose  to  do  so.  while  protecting  the  information  from  Federal 
agents. 

The  committee  believes  that  PSRO's  should  not  be  discouraged 
from  nerforming  review  of  private  patients,  nor  should  the  physicians 
of  a  PSRO  be  subject  to  restrictions  not  otherwise  placed  on  com- 
narable  review  bodies.  Such  PSRO  review  is  supportive  of  efforts  for 
hospital  cost  containment.  These  cost  containment  provisions  cut  across 
all  patients  and  not  iust  those  whose  services  are  reimbursed  from 
Federal  funds.  Additionally,  there  are  currently  States,  such  as  Con- 
necticut, which  require  by  Law  PSRO  review  of  all  hospital  patients. 
Many  major  companies,  unions,  and  health  insurers  have  contracted 
with  or  are  now  negotiating  contracts  with  PSRO's  to  perform  review 
in  the  anticipation  of  reducing  unnecessary  utilization  and  costs.  The 
amendment  will  allow  this  development.  The  committee  is  concerned 
that  the  amendment  reported  by  the  Ways  and  Means  Committee,  how- 
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ever,  would  tend  to  obstruct  review  by  PSRO's  of  non-Federally 
financed  patients  by  requiring,  specific,  detailed  and  time  limited 
patient  consent  which  is  not  required  for  any  other  review  body.  The 
PSRO  would  continue  to  be  governed  by  any  applicable  State  laws 
governing  access  and  disclosure,  of  course,  just  as  other  review  groups 
would  be. 

In  regard  to  the  broader  issue  of  access  by  Federal  employees,  agents 
or  officers  to  individually  identifiable  medical  data,  the  committee 
studied  carefully  the  provision  banning  access  to  these  records  that 
was  adopted  by  the  "Ways  and  Means  Committee.  This  committee 
shared  with  the  members  of  that  committee  a  strong  concern  for  the 
right  of  the  patient  to  privacy.  We  were  also  concerned,  however, 
that  vital  activities  of  the  Government  to  protect  the  he-.Hh  and  safety 
of  the  public  should  not  be  impaired  unnecessarily. 

Because  of  the  importance  of  the  issue,  the  Subcommittee  on  Health 
and  the  Environment  of  the  committee  reopened  H.R.  3  for  considera- 
tion after  it  had  initially  been  reported  to  the  full  committee,  and 
»-eceived  testimony  on  this  issue  from  representatives  of  HE  TV.  the 
Department  of  Defense,  the  Consumer  Product  Safetv  Commission, 
and  the  Environmental  Protection  Agency,  among  others.  The  com- 
mittee is  including  a  transcript  of  the  testimony  of  these  witnesses 
in  the.  aopendix  of  this  report,  since  it  was  received  too  late  in  the 
process  to  be  included  in  the  hearing  record.  Also  included  in  the 
annendix  are  the  communications  that  were  received  from  the  Depart- 
ment of  Health.  Education  and  Welfare  and  the  Office  of  Manage- 
ment and  Budget  on  this  issue.  This  testimony,  and  numerous  com- 
nvnications  from  respected  medical  care  professionals  from  the  Mayo 
Clinic,  from  various  schools  of  public  health,  from  cancer  research 
^enters,  and  from  persons  who  are  active  in  the  field  of  environment 
and  occupational  health,  from  many  agencies  of  the  Executive  Branch. 
f».nd  others,  convinced  the  committee  that  balancing  concerns  of  privacy 
versus  concerns  for  protection  of  the  public  health  were  exceedingly 
complex  and  required  extensive  and  detailed  examination  to  assure 
that  damaging  effects  would  not  unintentionally  be  the  result  of  any 
language  adopted. 

The  committee  reluctantly  reached  the  conclusion  that  the  amend- 
ment adopted  by  the  Ways  and  Means  Committee  would  seriously 
undermine  existing  critical  public  health,  cancer  research,  and  en- 
vironmental and  occupational  safetv  programs,  and.  in  some  instances 
could  even  preclude  necessary  action  in  life  threatening  situations. 

A  few  of  the  vital  program  activities  which  would  be  significantly 
altered,  if  not  terminated,  by  this  amendment,  include: 

1.  Epidemic  investigation. — Frequentlv  numerous  records  must  be 
reviewed  rapidly:  individuals  at  risk  identified,  found,  and  offered 
appropriate  protective  measures  or  treatment:  and  community -con- 
trol  programs  planned.  Recent  examples  include  the  hundreds  of  po- 
tential contacts  to  Legionnaire's  disease:  St.  Louis  Encephalitis  epi- 
demics in  four  Southeastern  States  in  1075 :  and  a  nationwide  exposure 
of  patients  to  bacterially  contaminated  intravenous  fluids. 

2.  Epidemiologic  research. — Epsecially  that  related  to  the  cause 
a«d  course  of  illness  over  a  long  period  of  time.  Again,  individuals 
who  at  some  past  point  in  time  may  have  been  exposed  to  a  toxic  or 
carcinogenic  agent,  must  be  identified,  found,  examined,  and  treated 
if  necessary.  Recent  examples  include  studies  linking  the  use  of  DES 
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in  pregnant  women  to  vagina]  cancer  in  their  daughters;  vinyl  chlo- 
ride work  exposure  to  an  increased  risk  of  liver  cancer;  and  x-ray 
treatment  two  or  three  decades  ago  to  an  increased  risk  of  thyroid 
cancer. 

3.  Communicable  Disease  Control. — Even  such  important  ongoing 
programs  as  immunization  and  venereal  disease  control  would  be  af- 
fected. In  immunization  programs  it  is  often  necessary  to  review  a 
child's  record  to  see  what  vaccines  may  be  needed,  not  only  routinely, 
but  in  the  face  of  an  epidemic  control  effort.  Penicillin  resistant  gon- 
orrhea, a  major  new  YD  threat  to  this  country,  can  only  be  controlled 
by  identifying  and  treating  all  exposed  individuals  before  they  can 
transmit  this  organism  to  others. 

4.  Laboratory  records. — Certain  findings,  which  may  result  from 
even  routine  testing,  such  as  evidence  of  hepatitis,  syphillis,  and 
typhoid  require  immediate  identification  and  follow-up  not  only  for 
the  protection  of  the  individual,  but  the  public  as  well. 

5.  Unpredictable  events. — Examples  include  the  recent  life  threaten- 
ing situation  of  a  young  boy  with  Lasa  Fever,  where  the  only  way  to 
prevent  his  death  was  to  identify  the  very  small  number  of  travellers 
to  Africa  who  had  Lasa  Fever  and  who  could  provide  protection  to 
the  child  on  a  few  hours  notice.  Another  recent  example  is  that  of 
Ouillain-Barre  syndrome  associated  with  swin  flu  vaccine.  All  known 
cases  of  GB  in  the  nation  had  to  be  quickly  identified,  seen,  and  vac- 
cine history  established  so  that  a  scientifically  valid  decision  coidd  be 
made  as  to  the  possible  relation  between  immunization  and  that 
syndrome. 

6.  Other  important  health  activities  including  the  monitoring  of 
new  drug  research  by  FDA. 

These  are  only  some  examples.  Often  these  activities  are  typified 
by  a  need  to  examine  individual  records  in  order  to  find  individuals 
who  received  certain  treatments  or  exhibited  certain  symptoms.  Only 
after  these  individuals  are  identified  can  they  be  located  and  their 
consent  for  further  study  be  obtained.  Only  after  they  have  been  iden- 
tified and  located  can  they  make  a  judgment  which  is  truly  informed 
consent  concerning  further  access  to  medical  information  about  them. 

The  issue  of  individual  protection  is,  of  course,  an  extremely  impor- 
tant one.  It  was  for  this  reason  that  the  Congress  established  a  Privacy 
Protection  Study  Commission  two  years  ago  to  study  the  full  implica- 
tions of  this  problem.  Their  report  is  to  be  issued  on  July  12.  The  com- 
mittee has  been  informed  that  the  Report  includes  a  detailed  series  of 
recommendations  which  will  safeguard  privacy  with  respect  to  medical 
records,  but  not  cripple  research  and  critical  public  health  activities 
by  an  inappropriate  and  even  unsafe  prohibition  of  necessary  access. 
Translating  this  Report  into  legislation  will  require  careful  delibera- 
tion and  time-consuming  work.  Further,  the  members  of  the  Congress 
and  the  general  public  should  have  the  assurance  that  the  legislation 
that  is  developed  has  been  offered  for  review  and  comment  by  the  pub- 
lic. It  is  for  this  reason  that  the  committee  has  included  in  its  bill  a 
requirement  that  the  Secretary  submit  to  the  appropriate  congressional 
committees,  within  three  months  of  the  issuance  of  the  final  report  of 
the  Privacy  Protection  Study  Commission,  a  report  and  legislative 
recommendations  for  appropriate  procedures  to  maintain  the  confi- 
dentiality of  all  individually  identifiable  medical  records,  and  to  pro- 
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vide  for  appropriate  safeguards  against  unwarranted  inspection  or 
disclosure  of  such  records. 

Medical  Officers  (Section5(m)) 

The  bill  would  include  medical  officers  in  American  Samoa,  the 
Northern  Mariana  Islands  and  the  Trust  Territory  of  the  Pacific  Is- 
lands in  the  PSRO  program.  In  these  areas  medical  officers  rather  than 
doctors  of  medicine  provide  medical  care.  The  bill  would  therefore 
permit  medical  officers  licensed  to  practice  medicine  in  these  localities 
to  participate  in  the  PSRO  program.  These  individuals  may  not,  how- 
ever, serve  on  the  National  Council  or  make  any  final  determinations 
with  respect  to  medical  necessity  or  appropriateness  of  care  provided 
by  a  duly  licensed  doctor  of  medicine  or  osteopathy. 

Payment  for  Review  of  Part  B  Services  Provided  by  Hospitals  (Sec- 
tions (n) ) 

Public  Law  94-182,  enacted  on  December  31,  1975,  included  an 
amendment  to  the  medicare  program  which  was  designed  to  equalize 
reimbursement  for  PSRO  hospital  review  activities  whether  such  re- 
view was  carried  out  by  a  hopsital  under  delegation  from  a  PSRO  or 
by  the  PSRO  itself.  Previously,  only  delegated  review  activities  could 
be  funded  out  of  the  medicare  trust  funds.  Under  the  new  law,  PSRO 
expenses  in  carrying  out  nondelegated  review  for  hospital  services 
covered  under  medicare  part  A  or  medicaid  or  the  maternal  and  child 
health  program  would  also  be  reimbursed  through  this  mechanism. 
The  law  did  not,  however,  provide  for  similar  funding  for  PSRO 
review  of  hospital  services  covered  under  medicare  part  B. 

Accordingly,  the  bill  corrects  this  oversight  by  providing  that  fund- 
ing for  delegated  renew  activities  for  services  provided  by  a  hospital 
which  are  covered  under  medicare  part  B  shall  be  made  from  the  medi- 
care trust  funds. 

Statewide  Councils  (Section5(o) ) 

The  bill  extends  the  protection  currently  provided  to  members  and 
employees  of  a  PSRO  from  criminal  prosecution  or  civil  liability 
when  carrying  out  PSRO  functions  to  members  and  employees  of 
Statewide  Professional  Standards  Review  Councils. 
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From : 

Committee  proposal,  p.  75 


Abolition  of  Program  Review  Teams  Under  Medicare  (Section  13) 

The  bill  repeals  the  provisions  in  current  law  relating  to  program 
review  teams. 

The  Social  Security  Amendments  of  1972  included  a  provision  au- 
thorizing the  Secretary  to  suspend  or  terminate  medicare  payments  to 
a  supplier  of  services  found  to  have  abused  the  program.  In  the  case  of 
such  a  suspension  or  termination,  Federal  participation  was  also  to 
be  withheld  for  medicaid  payments  made  in  behalf  of  such  supplier. 
This  provision  was  included  to  permit  HEW  to  bar  future  payments 
to  suppliers  who  have  made  a  practice  of  furnishing  inferior  or  harm- 
ful supplies  or  services,  engaging  in  fraudulent  activities,  or  consist- 
ently overcharging  for  their  services. 

To  assist  him  in  making  determinations  under  this  section,  the  Sec- 
retary was  required  to  establish  program  review  teams  in  each  State. 
These  professionally-based  bodies  were  to  advise  the  Secretary  con- 
cerning such  matters  as  whether  excessive,  harmful,  or  grossly  inferior 
care  is  being  rendered  to  patients.  The  functions  of  program  review 
teams  relating  to  the  review  of  the  quality  and  appropriateness  of 
services  are  essentially  duplicative  of  the  functions  required  to  be 
performed  by  PSRO's. 

The  bill  therefore  deletes  the  requirements  in  current  law  pertaining 
to  the  establishment  and  responsibilities  of  program  review  teams 
with  the  expectation  that  the  appropriate  PSRO  will  instead  be  avail- 
able to  advise  the  Secretary  in  ca^es  that  require  the  application  of 
professional  medical  judgment. 
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MED ICARE-MED ICAID  ANTI-FRAUD  AND 
ABUSE  AMENDMENTS  OF  1977 


From  the  Report  of  the 

COMMITTEE  ON  FINANCE 
UNITED  STATES  SENATE 

Report  95-453,    pp.   3-5,    14-25,  32 

September  26,  1977 


From : 

Summary  of  the  bill,  pp.  3-5 


Professional  Standards  Review 

The  bill  includes  several  provisions  designed  to  clarify  the  nature 
and  scope  of  PSRO  review  responsibilities,  to  enhance  the  capacity 
of  PSRO's  to  perforin  reviews  of  the  necessity  and  appropriateness  of 
services  more  effectively,  and  to  improve  the  administration  and 
coordination  of  review  activities  so  as  to  assure  that  program  funds 
are  properly  expended.  Thus,  the  bill  provides : 

(1)  for  the  termination  of  other  duplicative  review  activities 
when  the  Secretary  determines  that  a  PSRO  is  competent  to 
perform  its  review  responsibilities;  that  the  determinations  of 
PSRO's  so  recognized  by  the  Secretary  with  respect  to  the  neces- 
sity and  appropriateness  of  care  are  conclusive  for  purposes  of 
program  payment ;  and  that  the  role  of  the  State  in  the  process  of 
establishing  and  evaluating  PSRO  review  of  services  provided 
through  the  medicaid  program  will  be  increased  and  made  more 
specific  (Section  5(a)  and  5(d) )  ; 

(2)  for  the  establishment  of  demonstration  projects  for  the 
purpose  of  evaluating  the  effectiveness  of  PSRO  reviews  com- 
pared to  alternative  State  review  methods.  The  bill  authorizes  the 
establishment  of  such  projects  in  States  which  had  operating^ 
onsite  State  evaluation  systems  in  place  on  August  5,  1977,  and 
which  make  application  to  the  Secretary  prior  to  April  1,  1978. 
The  purpose  of  the  projects  will  be  to  evaluate  the  effectiveness, 
both  in  terms  of  the  quality  and  appropriateness  of  medical  care 
as  well  as  the  impact  on  State  budgets,  of  PSRO  hospital  review 
compared  to  alternative  State  hospital  review  systems.  Demon- 
stration projects  would  be  conducted  in  PSRO  areas  which  are 
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representative  of  a  State's  medicaid  population  and  comprise  a 
significant  proportion  of  medicaid  patient  days  (Section  24)  ; 

(3)  that  a  PSRO  may  be  conditionally  designated  for  a  period 
not  to  exceed  48  months  (with  authority  for  the  Secretary  to  ex- 
tend the  period  for  an  additional  24  months  where  wan-anted  by 
unusual  circumstances) ;  and  that  PSRO's  must  assume  review 
responsibilities  for  institutional  services  during  this  period  (Sec- 
tion 5(b)) ; 

(4)  that  the  Secretary  shall  require  a  PSRO,  where  he  finds 
it  is  capable  of  undertaking  ambulatory  care  review,  to  undertake 
such  review  no  later  than  2  years  after  it  becomes  fully  operational 
(but  not  during  such  organization's  conditional  phase),  and  to 
give  priority  to  requests  by  PSRO's  to  review  services  in  "shared 
health  facilities"  (Section  5(c) ) ; 

(5)  that  the  Federal  Government  may  assume  the  defense  costs 
incurred  by  a  PSRO  in  a  liability  suit  related  to  the  performance 
of  its  functions  (Section  5  (i) ) ; 

(6)  for  the  disclosure  of  information  with  respect  to  evidence 
of  fraud  to  designated  Federal  and  State  law  enforcement  agen- 
cies (with  a  prohibition  against  access  to  PSRO  records  in  the 
case  of  subpena  or  discovery  proceedings  in  a  civil  action),  and 
for  the  disclosure  of  aggregate  statistical  data  to  Federal  and 
State  health  planning  agencies  (Section  5(h) ) ; 

(7)  for  the  annual  submission  to  the  Congress  by  the  Secretary 
of  a  comprehensive  report  on  the  administration,  cost,  and  impact 
of  the  PSRO  program  (Section  5  (k) ) ; 

(8)  for  the  modification  of  current  law  provisions  pertaining 
to  payment  for  institutional  services  after  a  PSRO  has  deter- 
mined that  such  services  are  no  longer  required.  The  current 
three  day  grace  period  would  be  reduced  to  one,  with  the  PSRO 
permitted  to  authorize  up  to  2  additional  days  on  a  case-by-case 
exception  basis  where  the  facts  in  the  case  indicate  that  the  addi- 
tional time  is  needed  to  arrange  for  the  necessary  postdischarge 
care  (Section  22) ; 

(9)  to  amend  the  Internal  Revenue  Code  to  specifically  include 
PSRO's  as  organizations  eligible  for  section  501(c)  (3)  tax  status 
(Section  27) ;  and 

(10)  for  several  clarifying  administrative  and  technical  changes 
designed  to  enhance  a  PSRO's  operational  capacity  (Section  5). 

Administrative  Reform 

1.  The  bill  requires  the  Secretary  to  establish  for  each  of  the  dif- 
ferent types  of  health  services  institutions  a  uniform  system  for  the 
reporting  of  such  items  as  cost  of  operation,  volume  of  services,  rates, 
capital  assets  and  bill  data.  This  reporting  system  would  be  mandated 
for  use  by  medicare  and  medicaid  providers  and  such  use  would  be 
phased  in  by  type  of  provider.  (Section  19) 

2.  The  bill  repeals  the  program  review  team  provisions  of  present 
law.  The  functions  formerly  performed  by  such  teams  with  respect 
to  the  quality  and  utilization  of  services  will  be  performed  by  Pro- 
fessional Standards  Review  Organizations.  (Section  13) 

3.  The  bill  would  encourage  each  State  to  establish  an  office  separate 
from  the  medicaid  program  agencj'  to  prepare  and  prosecute  cases  of 


-  65  - 


suspected  fraud  and  abuse  in  the  program  by  providing  for  100  percent 
Federal  matching  funds  in  fiscal- year  1978,  90  percent  in  fiscal  year 
1979  and  75  percent  in  fiscal  year  1980  for  expenditures  to  establish  and 
operate  State  medicaid  fraud  control  units.  The  bill  also  authorizes  the 
Secretary  to  arrange  for  demonstration  projects  designed  to  develop 
improved  programs  for  detection,  investigation,  and  prosecution  of 
fraud  and  abuse.  (Section  17) 

4.  The  bill  requires  States  to  make  provision  in  their  State  medicaid 
plan  for  claims  payment  procedures  which  ensure  that  95  percent  of  the 
bills  submitted  by  eligible  noninstitutionally-based  providers  will  be 
reimbursed  within  30  days,  and  99  percent  within  90  days.  The  State 
would  not  be  cited  for  noncompliance  if  the  Secretary  found  the  State 
was  acting  in  good  faith  to  achieve  this  goal.  (Section  2) 

5.  The  bill  directs  the  Comptroller  General  to  conduct  a  compre- 
hensive review  of  the  administrative  structure  for  the  processing  of 
medicare  claims.  (Section  12) 

6.  The  bill  would  prohibit  the  Secretary  from  refusing  to  enter  into 
an  agreement  with  a  nominated  intermediary  under  medicare  solely 
because  of  the  fact  that  such  intermediary  does  not  operate  regionally 
or  nationally.  (Section  14) 

7.  The  bill  establishes  a  medical  support  program  under  which 
medicaid  applicants  and  recipients  may  be  required  by  a  State  to  assign 
their  rights  to  medical  support  or  indemnification  to  the  State.  Incen- 
tives would  be  provided  for  localities  to  make  collections  for  States  and 
for  States  to  secure  collections  in  behalf  of  other  States.  (Section  11) 

8.  The  bill  requires  that  as  a  condition  for  participation  in  the 
medicaid  and  medicare  programs,  a  skilled  nursing  or  intermediate 
care  facility  must  establish  and  maintain  a  system  to  assure  the  proper 
accounting  of  personal  patient  funds.  The  system  must  provide  for 
separate  and  discrete  accounting  for  each  patient  with  a  complete  ac- 
counting of  income  and  expenditures  so  as  to  preclude  the  intermin- 
gling of  other  funds  with  patient  funds.  (Section  21) 
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From: 

General  explanation  of  the  bill,   pp.  14-25 


Amendments  Related  to  Professional  Standards  Review  Organizations 
(Section  5) 

Waiver  of  Other  Review  Requirements  (Section  5(a)) 
The  committee's  bill  provides  that  where  the  Secretary  finds  a 
given  Professional  Standards  Review  Organization  (PSRO)  com- 
petent to  perform  required  review  functions,  similar  activities  other- 
wise required  by  law  would  not  apply,  except  to  the  extent  specified  by 
the  Secretary. 

Under  present  law,  the  Secretary  is  authorized  to  waive  any  or  all 
of  the  review,  certification,  or  similar  activities  otherwise  required 
under  the  law  where  he  finds,  on  the  basis  of  substantia]  evidence  of 
the  effective  performance  of  review  and  control  activities  by  PSRO's. 
that  the  activity  or  activities  are  no  longer  needed  for  the  provision 
of  adequate  review  and  control.  The  purpose  of  this  provision  was  to 
avoid  duplication  of  review  functions.  Current  law  does  not  specifi- 
cally state  that  the  waiver  authority  is  applicable  to  conditionally  des- 
ignated organizations,  although  the  language  has  been  interpreted 
to  permit  such  actions. 

The  bill  would  both  clarify  present  law  and  simplify  its  application 
by  providing  that  where  the  Secretary  makes  a  formal  determination 
that  a  given  PSRO  is  competent  to  perform  required  review  f unctions, 
the  review,  certification  and  similar  activities  otherwise  required  by 
law  would  not  be  applicable  with  respect  to  those  providers,  suppliers, 
and  practitioners  being  reviewed  by  such  PSRO,  except  to  the  extent 
specified  by  the  Secretary.  A  finding  by  the  Secretary  under  this  sub- 
section could  be  made  both  with  respect  to  conditionally  designated 
and  qualified  PSRO's.  The  provision  would  not  affect  other  provisions 
of  existing  law  relating  to  determinations  with  respect  to  conditions 
for  eligibility  to  or  payment  of  benefits  (as  distinct  from  reviews  or 
certifications  of  medical  necessity) . 

The  amendments  made  by  this  subsection  would  be  effective  upon 
enactment. 

Modification  of  Requirements  for  Conditionally  Designated  PSROJs 
(Section  5(h)) 

The  committee's  bill  extends  the  time  period  for  conditional  des- 
ignation of  PSRO's  and  clarifies  the  language  of  present  law  pertain- 
ing to  the  duties  and  functions  a  PSRO  must  assume  during  this  trial 
period. 

Current  law  provides  that  each  PSRO  shall  initially  be  designated 
on  a  trial  basis  for  a  period  not  to  exceed  2  years.  By  the  end  of  the 
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period,  the  organisation  shall  be  considered  a  qualified  organization 
only  if  the  Secretary  finds  that  it  is  substantially  carrying  out  in  a 
satisfactory  manner  the  functions  required  of  a  PSRO  with  respect  to 
institutional  services  in  its  area.  When  the  legislation  was  enacted,  it 
was  anticipated  that  conditionally  designated  organizations  would  be 
able  to  assume  review  responsibilities  with  respect  to  all  institutional 
services  within  a  2-year  period.  Implementation  of  the  program  has 
been  slower  than  anticipated  with  the  major  focus  to  date  on  review  of 
inpatient  hospital  services.  A  number  of  conditionally  designated 
organizations  have  or  are  approaching  the  end  of  their  2-vear  trial 
period.  While  many  are  effectively  performing  reviews  of  services, 
they  are  technically  not  eligible  for  continuation  of  their  conditional 
status  or  designation  as  qualified  organizations. 

The  bill  modifies  the  conditional  designation  provision  of  present 
law  to  provide  for  a  conditional  period  not  to  exceed  48  months.  The 
Secretary  would  be  authorized  to  extend  this  period  for  an  additional 
24  months  if  an  oiganization  has,  for  reasons  beyond  its  control,  been, 
unable  to  satisfactorily  perform  all  of  its  required  functions.  The  com- 
mittee expects  that  this  extension  of  the  conditional  period  would  be 
authorized  only  in  unusual  circumstances. 

The  bill  also  clarifies  the  requirement  of  present  law  that  PSRO's. 
must  assume  responsibility  for  review  of  all  institutional  services  ( in- 
cluding ancillary  services)  during  the  conditional  period.  Addition- 
ally, the  bill  clarifies  the  requirement  that  PSRO's  must  be  reviewing 
long-term  institutional  care  services  (subject  to  the  provisions  of 
section  5(d)  which  leave  the  responsibility  for  review  of  services  in  an 
intermediate  care  facility  where  such  a  facility  is  not  also  a  skilled, 
nursing  facility  with  the  State  medicaid  agency  unless  the  Secretary 
finds  the  State  is  not  performing  effective  review) . 

The  amendments  made  by  this  subsection  would  be  effective  upon, 
enactment. 

Bevieto  Requirements  (Section  5(c)) 

The  committee's  bill  requires  the  Secretary  to  give  priority  to  PSRO' 
requests  to  review  services  provided  in  ''shared  health  facilities"; 
requires  a  PSRO  to  undertake  ambulatory  care  review  not  later  than 
2  years  after  it  has  achieved  operational  status  (but  the  Secretary  may 
not  require  a  conditional  PSRO  to  undertake  such  ambulatory  care 
review)  ;  and  modifies  the  language  in  current  law  pertaining  to  phy- 
sicians excluded  from  participation  in  review  activities. 

Under  current  law,  a  PSRO  is  required  to  review  only  care  pro- 
vided by  or  in  institutions.  It  may  request  authority  to  review  other 
kinds  of  health  services,  and  the  Secretary  may  approve  the  request 
at  his  option.  To  date,  little  emphasis  has  been  given  to  the  assumption 
of  review  responsibility  by  PSRO's  for  other  kinds  of  health  care 
set*  vices. 

The  bill  would  require  the  Secretary  to  rive  priority  to  requests  hy 
PSRO's  to  review  services  in  "shared  health  facilities'"  with  the  high- 
est priority  being  assigned  to  requests  from  PSRO's  located  in  areas 
with  substantial  numbers  of  such  facilities.  A  "shared  health  facility 
is  defined  as  an  arrangement  meeting  all  of  the  following  criteria : 

(1)  Two  or  more  practitioners  practice  their  professions  at  a 
common  physical  location; 
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(2)  The  practitioners  share  common  space,  services  of  support- 
ing staff  or  equipment; 

(3)  The  practitioners  have  a  person  (who  may  himself  be  a 
practitioner) ,  paid  on  a  percentage  or  other  basis  clearly  unrelated 
to  the  value  of  the  services  provided,  who  either  is  in  charge  of  or 
supervises  substantial  aspects  of  the  operation  or  who  makes  avail- 
able services  of  supporting  staff  who  are  not  employees  of  such 
practitioners;  and 

(4)  At  least  one  of  the  practitioners  receives  from  medicare, 
medicaid,  and  maternal  and  child  health  fee-for-service  payments 
in  excess  of  $5,000  for  one  month  or  $40,000  for  12  months. 

The  term  "shared  health  facility"  specifically  excludes  hospitals, 
skilled  nursing  facilities,  home  health  agencies,  federally  approved 
health  maintenance  organizations,  hospital  cooperative  shared  services 
-organizations  meeting  the  requirements  of  section  501(e)  of  the  In- 
ternal Revenue  Code,  or  any  public  entities. 

The  definition  of  a  "shared  health  facility"  is  designed  to  distin- 
guish those  types  of  ambulatory  facilities  (sometimes  referred  to  as 
"Medicaid  Mills")  which  are  characterized  by  a  high  volume  of  serv- 
ices to  medicaid  patients  (often  of  an  excessive  or  unnecessary  nature) , 
and  the  payment  of  a  percentage  of  the  medicare  and  medicaid  billings 
to  the  owner  or  manager  of  the  facility,  from  legitimate  group  prac- 
tice arrangements  under  which  several  practitioners  render  services 
at  a  common  location.  Since  a  shared  health  facility  coidd  evade  the 
test  of  percentage  arrangements,  the  Secretary  has  leeway  to  determine 
whether  the  payments  to  the  owner  or  manager,  while  teclmically  not 
a  percentage  of  billings,  are  clearly  unrelated  to  the  value  of  the  serv- 
ices provided  by  such  person  to  the  facility.  By  requiring  a  facility 
to  meet  all  four  criteria  specified  in  the  bill,  it  is  expected  that  such 
legitimate  arrangements  among  practitioners  would  be  excluded  from 
the  definition.  The  committee  expects,  therefore,  that  the  Department 
will  exercise  judgment  in  applying  this  definition  so  as  to  assure  that 
legitimate  group  practice  arrangements  are  not  inappropriately 
classified. 

Recent  congressional  hearings  and  reports  have  documented  wide- 
spread instances  of  fraud  and  abuse  in  certain  types  of  ambulatory 
facilities  which  have  come  to  be  known  as  Medicaid  Mills.  The 
definition  of  shared  health  facilities  is  designed  to  identify  these  spe- 
cific types  of  arrangements  in  order  to  facilitate  PSRO  review  of  the 
services  furnished  by  such  facilities.  Committee  wishes  to  emphasize 
that  a  PSRO  is  not  a  fraud  detection  organization ;  its  role  is  to  render 
professional  determinations  as  to  the  medical  necessity  and  appro- 
priateness of  services.  Thus,  a  PSRO  will  be  expected,  where  it  chooses 
to  undertake  review  of  services  furnished  by  "shared  health  facilities," 
to  review  those  services  for  the  same  purposes — to  judge  appropriate- 
ness and  quality — that  it  would  review  services  provided  in  other 
health  care  settings. 

Under  current  law,  PSRO's  may  request  authority  to  review  am- 
bulatory care  services,  i.e.,  those  provided  in  clinics  or  doctors'  offices, 
however,  to  date,  little  emphasis  has  been  given  to  this  type  of  review. 
The  committee  bill  would  require  the  Secretary  to  approve  a  request 
by  a  PSRO  (whether  under  conditional  or  operational  status)  to 
undertake  ambulatory  review  if  the  Secrctaiy  finds  it  capable  of  per- 
forming this  function.  The  bill  further  directs  the  Secretary,  where  he 
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finds  an  operational  PSRO  (not  a  conditional  PSRO)  capable,  to  re- 
quire such  organization  to  undertake  ambulatory  review  not  later  than 
2  years  after  it  has  acliieved  operational  status.  The  committee  expects 
that  in  implementing  this  requirement,  the  Secretary  will  exercise 
judgment  with  respect  to  the  varying  capacities  of  PSRO's  and,  where 
appropriate,  will  establish  a  reasonable  classification  of  ambulatory 
care  review  activities  for  an  organization  to  undertake.  Such  classifica- 
tion might  include  specific  categories  of  services  or  specific  aspects 
of  various  service  categories.  The  committee  further  notes  that  "am- 
bulatory care  services"  are  those  services  not  rendered  by  or  in  an 
institution.  Institutional  review,  including  review  of  services  provided 
in  hospital  outpatient  departments  or  emergency  rooms,  is  a  require- 
ment of  current  law  and  must  be  conducted  before  an  organization  can 
achieve  operational  status. 

Under  current  PSRO  review  provisions,  a  physician  is  precluded 
from  reviewing  health  services  provided  to  a  patient  if  he  was  directly 
or  indirectly  involved  in  providing  the  services.  Present  law  further 
precludes  review  by  a  physician  of  services  furnished  in  any  institu- 
tion, organization,  or  agency  if  he  or  any  member  of  his  family  has, 
directly  or  indirectly,  any  financial  interest  in  such  entity. 

The  bill  would  modify  these  restrictions  to  permit  greater  oppor- 
tunity for  physicians  participation  in  PSRO  review  activities.  Under 
the  bill,  a  physician  would  not  be  permitted  to  review  services  for 
which  he  was  directly  responsible  (rather  than  directly  or  indirectly 
responsible  as  in  present  law)  or  services  in  an  institution  in  which 
he  or  a  member  of  his  family  has  a  "significant"  financial  interest 
(rather  than  "any"  financial  interest,  as  in  present  law).  The  commit- 
tee expects  that  in  implementing  this  provision,  HEW  will  employ  the 
same  definition  of  "significant"  financial  interest  as  is  currently  used 
in  administering  medicare. 

The  bill  further  clarifies  that  the  contractual  relationship  between 
the  Government  and  a  PSRO  is  one  of  assistance  rather  than  pro- 
curement. The  major  thrust  of  an  agreement  with  a  PSRO  is  not  the 
procurement  of  services  but  rather  a  determination  by  the  Secretary 
that  the  PSRO  is  authorized  to  carry  out  the  functions  prescribed 
by  law.  The  fiscal  aspects  of  the  agreement  are  intended  as  assistance 
to  the  PSRO  in  the  performance  of  its  functions.  The  term  "assistance 
agreement"  is  intended  to  permit  the  flexibility  which  an  assistance 
arrangement  allows  rather  than  to  require  the  procurement  contract 
approach  in  reimbursing  PSRO's  for  carrying  out  the  functions 
vested  in  them  by  statute  pursuant  to  a  designation  by  the  Secretary. 

The  amendments  made  by  this  subsection  would  be  effective  upon 
enactment. 

Conclusive  Determinations  for  Payment  {Section  5(d) ) 

The  committee's  bill  provides  that  where  a  PSRO  has  been  found 
competent  b}'  the  Secretary  and  is  performing  specific  review  func- 
tions, medical  determinations  made  in  connection  with  such  review 
shall  bo  considered  conclusive  on  those  issues  for  purposes  of  pa}r- 
ment.  The  bill  provides  a  formal  role  for  the  States  in  the  process  of 
establishing  and  evaluating  PSRO  review  of  services  provided  through 
the  medicaid  program ; 


The  bill  generally  precludes  delegated  review  in  skilled  nursing  fa- 
cilities and  provides  that  review  of  services  provided  in  intermediate 
care  facilities  (which  are  not  also  skilled  nursing  facilities)  will  be 
undertaken  by  a  PSRO  only  if  the  Secretary  finds  that  the  State  is  not 
performing  effective  review  in  these  facilities. 

Under  present  law,  medicare  payments  and  the  Federal  share  of 
medicaid  payments  may  not  generally  be  made  for  health  care  serv- 
ices which  a  PSRO,  in  the  proper  exercise  of  its  duties,  has  deter- 
mined to  be  medically  unnecessary  or  inappropriate.  However,  the 
committee  believes  that  it  is  necessary,  in-order  to  avoid  the  per- 
formance of  disruptive  duplicative  reviews  by  medicare  and  medicaid 
agencies,  to  clarify  the  scope  of  the  PSRO's  authority  and  the  role  of 
the  medicaid  State  agencies. 

Accordingly,  the  bill  provides  that  where  a  conditionally  designed 
or  a  qualified  PSRO  has  been  found  competent  by  the  Secretary  to 
assume  specific  review  responsibilities  and  is  performing  such  reviews, 
a  determination  as  to  quality  or  necessity  made  in  connection  with 
such  review  would  constitute  the  conclusive  determination  on  those 
issues  for  purposes  of  payment.  (Such  determinations  would  be  sub- 
ject to  the  hearings  and  appeals  provisions  of  present  law.)  Medicare 
fiscal  intermediaries  and  State  medicaid  agencies  would  continue  to 
be  responsible  for  other  types  of  reviews  and  determinations  relating 
to  program  eligibility,  coverage  of  services,  audit,  claims  payment, 
fraud  and  abuse  detection,  and  related  activities. 

The  committee  has  received  comments  from  a  number  of  States  ex- 
pressing concern  over  the  potential  impact  of  PSRO  determinations 
on  State  medicaid  budgets.  The  committee  has  concluded  that  since 
substantial  State  monies  are  involved  it  is  appropriate  that  they  be 
given  an  opportunity  to  evaluate  a  PSRO's  capability  to  efficiently  and 
effectively  perform  review  of  medicaid  services.  The  bill,  therefore, 
-makes  provision  for  the  participation  of  States  in  the  PSRO  designa- 
tion process  and  in  the  ongoing  monitoring  of  PSRO  review  activities. 

The  bill  requires  a  PSRO  to  consult  with  the  medicaid  State  agency 
in  the  development  of  its  formal  review  plan  (required  as  a  condition 
for  designation)  and  in  any  modification  of  the  plan  involving  as- 
sumption of  review  responsibility  for  additional  categories  of  serv- 
ices. The  bill  provides  the  States  with  an  opportunity  to  review  and 
•  .comment  on  the  proposed  conditional  designation  of  a  PSRO.  the 
change  in  designation  status  from  conditional  to  operational,  and  the 
assumption  by  the  PSRO  of  responsibility  for  long-term  cnre  and 
:  ambulatory  care  review.  Before  the  Secretary  designates  a  PSRO  or 
substantially  adds  to  its  functions,  he  is  required  to  take  the  State's 
views  into  account.  If  his  decision  differs  from  the  course  recommended 
by  the  State,  he  must  notify  the  State  of  the  reason  for  his  decision 
and  allow  it  additional  time*  to  provide  further  support  for  its  views. 

The  bill  provides  that  a  PSRO's  determination  shall  constitute  s 
conclusive  determination  for  purposes  of  payment  under  medicaid 
only  if  the  PSRO  has  entered  into  a  memorandum  of  understanding 
(approved  by  the  Secretary)  with  the  appropriate  State  medicaid 
agency.  The  purpose  of  this  memorandum  is  to  delineate  the  relation- 
ship between  the  PSRO  and  the  State  agency.  The  requirement  for 
a  memorandum  of  understanding  may  be  waived  only  if  the  State 
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indicates  that  it  does  not  wish  to  enter  into  such  an  understanding  or 
if  the  Secretary  finds  that  the  State  agency  has  refused  to  negotiate 
in  good  faith  or  in  a  timely  manner  with  the  PSRO  involved. 

A  State  medicaid  agency  may  request  a  PSRO  to  include  in  its 
memorandum  of  understanding  a  specification  of  review  goals  and 
methods  (in  addition  to  those  required  in  the  PSRO's  formal  review 
plan)  for  the  performance  of  its  required  functions.  If  the  State 
medicaid  agency  and  the  PSRO  are  unable  to  agree  on  the  inclusion 
of  such  items,  the  Secretary  would  review  the  requested  specification 
and  require  that  it  be  included  in  the  memorandum  if  he  determines 
that  the  review  goals  and  methods  are  consistent  with  titles  XI  and 
XIX  of  the  act  and  do  not  impair  the  effectiveness  and  uniformity  of 
aid.  For  example,  a  State  might  request  that  a  PSRO  emphasize  the 
the  PSRO's  review  of  health  care  services  under  medicare  and  medic- 
prevention  of  unnecessary  Friday  admissions  of  medicaid  patients 
for  elective  procedures  not  scheduled  to  be  performed  until  Monday. 
Your  committee  notes  that  the  PSRO's  application  of  norms,  criteria, 
and  standards  would  not  be  affected  by  this  provision;  standards  for 
quality,  appropriateness  and  necessity  of  services  would  continue  to  be 
the  same  for  both  programs.  If  the  PSRO  found  review  of  weekend 
admissions  was  appropriate,  it  would  generally  be  applied  to  all 
patients  whose  care  was  reviewed  by  the  PSRO. 

The  committee  intends  that  the  Secretary  shall  not  deny  a  State 
agency  request  solely  because  the  PSRO  has  not  been  utilizing  such  a 
requested  method  or  goal  for  the  medicare  program  or  because  the 
PSRO  cannot  apply  the  method  or  goal  to  the  medicare  program  due 
to  differences  in  the  patient  populations.  Rather,  the  committee  in- 
tends that  where  differences  in  the  patient  populations  do  not  preclude 
uniform  review  by  the  PSRO,  the  Secretary's  decision  shall  be  based 
on  his  determination  as  to  whether  the  PSRO  can  effectively  apply 
such  review  methods  or  goals  to  the  review  of  services  provided  under 
both  the  medicare  and  medicaid  programs  in  order  to  ensure  that  the 
uniformity  of  PSRO  review  under  the  Social  Security  Act  can  be 
maintained. 

The  committee  intends  that  any  review  specified  by  the  State  agency 
which  the  PSRO  performs  in  accordance  with  its  memorandum  of  un- 
derstanding with  the  agency  and  pursuant  to  its  review  authority 
under  title  XI  would  be'fully  federally  funded.  In  addition,  the  bill 
provides  regular  Federal  matching  if  a  medicaid  State  agency  con- 
tracts with  a  PSRO  to  undertake  additional  review  responsibilities, 
provided  the  State  agency  formally  requests  it  and  the  performance 
of  such  responsibilities  is  provided'for  in  an  approved  medicaid  plan 
amendment.  For  example,  the  State  agency  may  request  the  PSRO 
to  approve  so-called  administrative  days,  such  as  an  additional  day  of 
hospital  stay  which  may  be  required  because  there  is  no  immediately 
available  skilled  nursing  facility  bed. 

The  bill  also  provides  Federal  financial  pai-ticipation  to  State  medic- 
aid agencies  for  the  costs  of  monitoring  the  performance  of  review 
activities  bv  PSRO's  under  State  monitoring  plans  which  have  been 
approved  bv  the  Secretary.  It  is  expected  that  the  Secretary  will  de- 
velop criteria  for  approval  of  such  plans  and  that  they  will  not  be  ap- 
proved where  the  proposed  monitorimr  activities  duplicate  the  pur- 
poses  of  PSRO  review.  The  State  medicaid  agency  may  include  in  its 


-  72  - 


plans  for  monitoring  a  specification  of  the  performance  criteria  for 
judging  PSRO  effectiveness.  Inclusion  of  such  specifications  in  the 
State's  monitoring  plan  is  not  mandated  because  it  is  believed  that 
most  States  during  the  development  and  initial  implementation  of 
State  monitoring  of  PSRO  review  will  not  have  such  performance 
criteria  developed.  However,  at  such  time  as  the  State  agency  intends 
to  utilize  performance  criteria  for  judging  PSRO  review  effectiveness, 
the  committee  expects  the  agency  to  discuss  the  criteria  with  the 
PSRO  and  to  amend  the  State's  monitoring  plan  to  include  the  agreed- 
upon  criteria. 

The  bill  authorizes  the  State  agency  to  request  suspension  of  the 
PSRO's  authority  to  make  conclusive  determinations  if  in  the  course 
of  its  monitoring  activities  it  develops  reasonable  documentation  that 
the  PSRO  review  determinations  are  not  consistent  with  quality  and 
appropriateness  of  medical  care  and  services  and  have  caused  an 
unreasonable  and  detrimental  impact  on  total  State  medicaid  expendi- 
tures. The  Secretary  is  required  to  determine  the  reasonableness  of 
the  State's  complaint  within  30  days  of  receipt  of  the  documentation. 
Upon  a  finding  of  reasonableness,  the  Secretary  may  suspend  all  or 
part  of  the  PSRO's  conclusive  determination  authority  under  medic- 
aid. (For  example,  he  may  suspend  its  review  of  long-term  care  serv- 
ices, but  not  hospital  services.  He  may  also  take  similar  action  with 
respect  to  PSRO  determinations  under  medicare  if  he  determines 
such  action  is  appropriate.)  The  committee  expects  that  where  the 
substance  of  a  State's  complaint  can  be  and  is  promptly  corrected 
a  suspension  action  would  not  be  taken.  The  committee  bill  further 
provides  that  the  Secretary  may  suspend  immediately  all  or  part  of 
a  PSRO's  conclusive  determination  authority  if  he  makes  his  own 
finding  that  such  entity  is  not  performing  its  functions  in  a  reasonable 
and  appropraite  manner.  Any  suspension  actions  taken  bv  the  Secre- 
tary (either  in  response  to  a  State's  complaint  or  as  a  result  of  his 
own  evaluation)  or  any  determination  by  the  Secretary  that  a  suspen- 
sion is  not  in  order  shall  not  be  subject  to  judicial  review.  During  any 
suspension  period  the  Secretary  is  required  to  conduct  a  reevaluation 
of  the  PSRO's  capability  to  perform  review  activities  and  to  inform 
the  appropriate  agencies,  organizations,  and  congressional  committees 
of  any  documentation  submitted  and  actions  taken. 

The  bill  requires  the  Secretray  to  establish  procedures  and  mecha- 
nisms governing  his  relationship  to  State  agencies  in  connection  with 
their  respective  responsibilities  concerning  memoranda  of  understand- 
ing, monitoring,  and  reevaluations.  The  Secretary  is  required  to  peri- 
odically consult  with  representatives  of  State  agencies  and  PSRO's. 
Further,  the  appropriate  State  medicaid  agency  is  permitted  to  be 
represented  on  any  project  assessments  conducted  by  the  Secretary.  The 
committee  intends  that  the  procedures  and  mechanisms  developed  by 
the  Secretary  shall  promote  smooth  working  relationships  between  all 
parties  involved  and  shall  involve  a  minimum  of  disruption  in  the 
orderly  implementation  of  the  PSRO  program.  The  committee  fur- 
ther intends  that  State  monitoring  activities  will  become  less  intensive 
over  time  (particularly  with  respect  to  PSRO's  which  are  no  longer  in 
conditional  status)  and  will  focus  on  problem  areas  which  have  been 
detected  in  the  performance  of  PSRO  review. 
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The  committee  is  aware  of  the  fact  that  as  PSRO's  begin  to  review 
services  provided  in  institutional  settings  other  than  hospitals,  differ- 
ent requirements  may  be  appropriate.  Accordingly,  the  bill  generally 
prohibits  delegated  review  in  skilled  nursing  facilities  since  these  facil- 
ities have  generally  had  far  less  experience  in  conducting  in-house 
review  activities  than  hospitals.  This  prohibition  would  not  be  appli- 
cable in  cases  where  a  skilled  nursing  facility  is  a  distinct  part  of  a  hos- 

{>ital.  The  committee  bill  specifies  that  PSRO-delegated  review  to  a 
lospital  also  encompasses  an  attached  skilled  nursing  or  intermediate 
care  facility. 

The  committee  bill  further  provides  that  PSRO's  shall  have  respon- 
sibility for  the  review  of  services  provided  in  an  intermediate  care 
facility  where  such  facility  is  also  a  skilled  nursing  facility.  PSRO 
review  of  care  in  other  intermediate  care  facilities  and  public  institu- 
tions for  the  mentally  retarded  (services  which  are  paid  for  only  under 
the  medicaid  program)  would  only  be  undertaken  where  the  Secretary 
determines  that  the  State  is  not  performing  effective  review  of  the 
quality  and  necessity  of  services  provided  in  such  facilities.  If  the 
Secretary  does  make  such  a  finding,  and  the  PSRO  is  required  to  carry 
out  the  review,  the  committee  expects  that  the  PSRO  would  not  dele- 
gate review  to  the  intermediate  care  facility,  just  as  they  are  prohibited 
from  such  delegation  to  skilled  nursing  facilities. 

The  amendments  made  by  this  subsection  would  be  effective  upon 
enactment. 

Clarification  of  Sanctions  Provision  (Section  5 (e) ) 

Current  law  specifies  those  conditions  under  which  the  Secretary 
may,  at  the  recommendation  of  a  PSRO,  withdraw  a  medical  care  pro- 
vider's eligibility  to  participate  in  Social  Security  Act  medical  care 
programs  where  it  is  determined  that  it  is  not  willing,  or  cannot,  carry 
out  its  obligations  to  order  and  provide  only  necessary  care  of  accept- 
able quality. 

The  committee  bill  makes  clear  that  the  provision  in  question  applies 
to  any  health  care  practitioner,  or  any  hospital  or  other  health  care 
facility,  agency,  or  organization  which  is  subject  to  PSRO  review. 

The  amendment  made  by  this  subsection  would  be  effective  upon 
enactment. 

National  Council  (Section  5(f) ) 

The  bill  provides  for  staggered  terms  for  members  of  the  National 
Professional  Standards  Review  Council. 

Present  law  provides  that  the  11  members  of  the  Council  shall  be 
appointed  for  3-year  terms  and  may  be  eligible  for  reappointment. 
The  bill  would  amend  this  provision.  The  general  term  for  Council 
members  would  continue  to  be  3  years,  except  that  for  members 
appointed  in  1977,  four  shall  be  appointed  for  a  2-year  term  and 
three  for  a  1-year  term.  All  members  would  continue  to  be  eligible 
for  reappointment. 

The  amendment  made  by  this  subsection  would  be  effective  upon 
enactment. 

National  Council  Report  (Section  5(g) ) 

The  committee  bill  would  delete  the  requirement  in  present  law  for 
an  annual  report  on  its  activities  by  the  National  Professional  Stand- 
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ards  Eeview  Council  and  would  require  instead  the  submission  by  the 
Secretary  of  a  detailed  annual  report  on  the  PSRO  program. 

Under  the  new  reporting  requirement  included  in  the  bill,  the  Sec- 
retary would  be  required  to  submit  substantially  more  information 
concerning  the  cost  and  operation  of  the  PSRO  program  than  has 
previously  been  required  of  the  National  Council.  Accordingly,  the 
bill  would  delete  the  requirement  for  the  National  Council  report  as 
duplicative  and  unnecessary. 

The  amendment  made  by  this  subsection  would  be  effective  upon 
enactment. 

Exchange  of  Data  and  Information  With  Other  Agencies  (Section 
5(h)) 

The  committee's  bill  would  expand  and  clarify  the  circumstances 
under  which  the  provision  of  data  or  information  by  PSRO's  would 
not  violate  the  confidentiality  requirement  of  law. 

Under  present  law,  any  data  or  information  acquired  by  a  PSRO  in 
the  exercise  of  its  duties  must  be  held  in  confidence  and  may  not  be 
disclosed  to  any  person  except  (l).to  the  extent  that  may  be  necessary 
to  carry  out  the  purpose  of  the  PSRO  provisions,  or  (2)  in  such 
cases  and  under  such  circumstances  as  the  Secretary  shall  by  regula- 
tions provide  to  assure  adequate  protection  of  the  rights  and  interests 
of  patients,  health  care  practitioners,  or  providers  of  health  care. 
Interim  regulations  issued  by  the  Department  on  December  3,  1976, 
provide  for  the  disclosure  of  two  types  of  information  acquired  bv  the 
PSRO: 

1.  Data  and  information  acquired  by  the  PSRO:  (a)  which  has  , 
been  published;  (b)  which  has  not  been  identified  by  the  source  as 
confidential;  and  (c)  whose  disclosures  are  not  otherwise  prohibited 

by  law. 

2.  Summary  statistics  aggregated  from  the  Uniform  Hospital  Dis- 
charge Data  Set  (UHDDS)  to  the  extent  that  it  is  not  identifiable  to 
an  individual  patient  or  health  care  practitioner. 

The  bill  would  expand  and  clarify  those  circumstances  under  which 
the  provision  of  data  or  information  would  not  violate  the  confiden- 
tiality provisions  to  include:  (1)  provision  of  data  or  information  by 
the  PSRO,  on  the  basis  of  its  finding  as  to  evidence  of  fraud  or  abuse, 
to  Federal  or  State  agencies  recognized  by  the  Secretary  as  having 
responsibility  for  the  identification  or  detection  of  fraud  and  abuse 
activities;  such  data  and  information  may  be  provided  at  the  request 
of  the  recognized  agencies  at  the  discretion  of  the  PSRO;  and  (2) 
provision  of  aggregate  statistical  data  to  agencies  having  responsibil- 
ity for  health  planning  and  related  activities  under  Federal  or  State 
law.  The  data  and  information  furnished  to  the  planning  agencies 
would  be  provided  in  the  format  and  manner  prescribed  by  the  Secre- 
tary or  agreed  upon  by  the  agencies  and  the  PSRO.  Such  data  and 
information  would  be  in  the  form  of  aggregate  statistical  data  on  a 
geographic,  institutional,  or  other  basis  reflecting  the  volume  and 
frequency  of  services  furnished  and  the  demographic  characteristics 
of  the  population  whose  services  are  subject  to  review  by  the  PSRO. 
However,  the  data  would  not  identify  any  individual. 

Data  and  information  made  available  to  Federal  or  State  agencies 
recognized  by  the  Secretary  as  having  responsibility  for  identifying 
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and  investigating  fraud  and  abase  may  not  be  further  disclosed  except 
when  the  disclosure  is  made  in  the  course  of  a  legal,  judicial,  or  admin- 
istrative proceeding.  Violation  of  this  prohibition  would  result  in 
application  of  the  penalty  specified  in  existing  law. 

The  committee  has  included  this  provision  to  facilitate  the  ex- 
change of  data  and  information  with  other  agencies  while  at  the  same 
time  assuring  that  the  confidentiality  of  patient  records  will  not  be 
violated.  The  committee  has  received  information  that  PSRO's  which 
have  identified  suspected  cases  or  widespread  patterns  of  fraud  and 
abuse  have  been  unable  to  make  the  information  available  to  enforce- 
ment agencies.  The  committee  also  notes  that  the  provision  of  aggre- 
gate statistical  data  to  Federal  and  State  planning  agencies  will  en- 
able those  bodies  to  develop  a  more  accurate  picture  of  medical  care 
patterns  in  their  areas,  facilitate  planning  for  future  resource  needs, 
and  prevent  unnecessary  duplicative  data  gathering  activities. 

The  bill  also  includes  a  provision  to  protect  patient  records  from 
subpena  or  discovery  proceedings  in  a  civil  suit.  This  provision,  how- 
ever, would  not  preclude  the  subpena  or  discovery  of  originals  or  copies 
of  the  same  documents  in  the  possession  of  others. 

The  amendment  made  by  this  subsection  would  be  effective  upon  en- 
actment. 

Legal  Expenses  {Section  5  (i)) 

The  committee's  bill  provides  for  payment  of  legal  fees  in  connec- 
tion with  the  defense  of  suits  brought  against  a  PSRO  related  to  the 
performance  of  its  functions.  The  bill  would  authorize  the  Secretary 
to  assume  responsibility  for  legal  fees  incurred  in  connection  with  the 
defense  of  any  suit,  action,  or  proceeding  brought  against  the  PSRO 
or  anv  of  its  members  or  employees  related  to  the  performance  of  its 
functions.  While  all  PSRO's  currently  have  liability  insurance  which 
covers  such  attorneys'  fees,  this  provision  would  serve  as  an  additional 
guarantee  in  the  event  such  insurance  is  subsequently  withdrawn. 

The  amendment  made  by  this  subsection  shall  be  effective  upon 
enactment. 

Payment  of  PSRO  Expenses  (Section  5{j)) 

The  committee's  bill  would  clarify  the  intent  of  present  law  that 
payment  for  PSRO  expenses  is  to  be  made  from  Federal  funds. 

Under  present  law,  expenses  incurred  by  PSRO's  are  payable  from 
medicare  trust  funds  and  from  funds  appropriated  to  carry  out  the 
other  health  care  provisions  of  the  Social  Security  Act.  The  bill  would 
clarify  that  it  is  not  intended  that  States  or  local  governmental  entities 
contribute  toward  these  expenses,  as  they  normally  must  do  to  receive 
Federal  matching  funds  under  title  XTX. 

The  amendment  made  by  this  subsection  would  be  effective  upon 
enactment. 

Annual  Reports  (Section  5(k)) 

Current  law  does  not  require  the  preparation  of  a  detailed  report 
on  the  activities,  cost,  and  impact  of  the  PSRO  program.  The  com- 
mittee believes  that  this  information  is  necessary  to  determine  the 
status  of  program  operations,  to  evaluate  the  progress  of  program 
implementation,  and  to  assess  the  program's  effectiveness. 
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The  bill  committee  therefore  requires  the  Secretary  to  submit  an- 
nual reports  to  the  Congress  by  April  1  of  each  year  beginning  in 
1978  on  the  administration,  impact,  and  cost  of  the  PSRO  program 
during  the  preceding  fiscal  year.  The  reports  must  include  program 
data  on  each  PSRO;  institutions  and  practitioners  whose  services  are 
subject  to  review;  penalties  and  sanctions;  total  costs  under  titles 
V,  XI,  XVTII,  and  XIX  in  the  implementation  of  all  required  review 
procedures;  changes  attributable  to  PSRO  activities;  results  of  pro- 
gram evaluation  activities;  extent  to  which  PSRO's  are  performing 
reviews  for  other  private  or  governmental  programs;  and  legislative 
recommendations. 

The  amendment  made  by  this  subsection  would  be  effective  upon 
enactment. 

Medical  Officer  (Section  5(1)) 

The  bill  would  include  medical  officers  in  American  Samoa,  the 
Northern  Mariana  Islands  and  the  Trust  Territory  of  the  Pacific 
Islands  in  the  PSRO  program.  In  these  areas  medical  officers  rather 
than  doctors  of  medicine  provide  medical  care.  The  bill  would  there- 
fore permit  medical  officers  licensed  to  practice  medicine  in  these 
localities  to  participate  in  the  PSRO  program.  These  individuals  may 
not,  however,  serve  on  the  National  Council  or  make  any  final  determi- 
nations with  respect  to  medical  necessity  or  appropriateness  of  care 
provided  by  a  duly  licensed  doctor  of  medicine  or  osteopathy. 

The  amendment  made  by  this  subsection  would  be  effective  upon 
enactment. 

Payment  for  Revieiv  of  Part  B  Services  Provided  by  Hospitals  (Sec- 
tion 5  (m) ) 

Public  Law  9^-182,  enacted  on  December  31,  1975,  included  an 
amendment  to  the  medicare  program  Avhieh  was  designed  to  equalize 
reimbursement  for  PSRO  hospital  review  activities  whether  such 
review  was  carried  out  by  a  hospital  under  delegation  from  a  PSRO 
or  by  the  PSRO  itself.  Previously,  only  delegated  review  activities 
coidd  be  funded  out  of  the  medicare  trust  funds.  Under  the  new  law, 
PSRO  expenses  in  carrying  out  nondelegated  review  for  hospital 
services  covered  under  medicare  part  A  or  medicaid  or  the  maternal 
and  child  health  program  would  also  be  reimbursed  through  this 
mechanism.  The  law  did  not,  however,  provide  for  similar  funding 
for  PSRO  review  of  hospital  services  covered  under  medicare  part  B. 

Accordingly,  the  bill  corrects  this  oversight  by  providing  that  fund- 
ing for  delegated  review  activities  for  services  provided  by  a  hospital 
which  are  covered  under  medicare  part  B  shall  be  made  from  the 
medicare  trust  funds. 

The  amendment  made  by  this  subsection  would  be  effective  upon 
enactment. 

Statewide  Councils  (Section  5  (n)) 

The  bill  extends  the  protection  currently  provided  to  members  and 
employees  of  a  PSRO  from  criminal  prosecution  or  civil  liability 
when  carrying  out  PSRO  functions  to  members  and  employees  of 
Statewide  Professional  Standards  Review  Councils. ' 

The  amendment  made  by  this  subsection  would  be  effective  upon 
enactment. 
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Technical  Corrections  {Section  0(0) ) 

The  committee  bill  makes  technical  corrections  in  sections  1152(b) 
(1)  (A),  1155(a)  (1),  and  1160(b)  (1)  of  the  act. 

Physician  Review  (Section  5(p)) 

The  committee,  bill  deletes  the  current  law  distinction,  based  on 
whether  a  hospital  has  or  has  not  been  delegated  PSRO  review,  in 
determining  those  physicians  who  may  be  responsible  for  review 
activities. 

Under  current  PSRO  review  provisions,  a  physician  is  ordinarily 
prevented  from  being  responsible  for  the  review  of  hospital  care  and 
services  provided  in  any  hospital  in  which  he  has  active  staff  privi- 
leges when  the  review  of  such  services  has  not  been  delegated  to  the 
hospital  by  a  PSRO.  However,  where  review  has  been  delegated  to 
the  hospital,  a  physician  with  active  staff  privileges  in  that  facility 
may  be  responsible  for  the  review. 

The  committee  notes  that  there  is  no  evidence  that  such  a  distinction 
in  the  qualification  of  the  physician  responsible  for  the  i*eview  is  neces- 
sary. The  decision  whether  or  not  to  delegate  review  is  not  necessarily 
related  to  the  ability  of  an  individual  physician  with  active  staff  privi- 
leges in  a  particular  hospital  to  do  the  required  review,  but  is  more 
likely  to  be  related  to  other  factors.  The  committee  has  concluded  that 
the  existing  prohibition  places  an  undue  burden  on  nondelegated  hos- 
pital review. 

The  committee  bill  therefore  deletes  the  restriction  contained  in  cur- 
rent law  which  ordinarily  prevents  physicians  with  active  staff  privi- 
leges in  a  hospital  from  being  responsible  for  review  in  a  facility  if 
review  responsibilities  have  not  been  delegated. 


From : 

General  explanation  of  the  bill,  p.  32 

Abolition  of  Program,  Review  Teams  Under  Medicare  (Section  13) 

The  committee  bill  repeals  the  provisions  in  current  law  relating  to 
program  review  teams.  0 

The  Social  Security  Amendments  of  1972  included  a  provision  au- 
thorizing the  Secretary  to  suspend  or  terminate  medicaid  pavments  to 
a  supplier  of  services  found  to  have  abused  the  program.  In  the  case  of 
such  a  suspension  or  termination,  Federal  participation  was  also  to 
be  withheld  for  medicaid  payments  made  in  behalf  of  such  supplier. 
This  provision  was  included  to  permit  HETV  to  bar  future  pavments 
to  suppliers  who  have  made  a  practice  of  furnishing  inferior  or  harm- 
ful supplies  or  services,  engaging  in  fraudulent  activities,  or  consist- 
ently overcharging  for  their  services. 

To  assist  him  in  making  determinations  under  this  section,  the  Sec- 
retary was  required  to  establish  program  review  teams  in  each  State. 
These  professionally  based  bodies  Avere  to  advise  the  Secretary  con- 
cerning such  matters  as  whether  excessive,  harmful,  or  grossly  inferior 
care  is  being  rendered  to  patients.  The  functions  of  program  review 
teams  relating  to  the  review  of  the  quality  and  appropriateness  of 
services  are  essentially  duplicative  of  the  functions  required  to  be 
performed  by  PSROs. 

The  committee  bill  therefore  deletes  the  requirements  in  current  law 
pertaining  to  the  establishment  and  responsibilities  of  program  review 
learns  with  the  expectation  that  the  appropriate  PSRO  will  instead  be 
available  to  advise  the  Secretary  in  cases  that  require  the  application 
of  professional  medical  judgment. 

The  amendment  made  by  this  section  would  be  effective  upon 
enactment. 
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AMENDMENTS  RELATED  TO  PROFESSIONAL  STANDARDS  REVIEW 
ORGANIZATIONS 

Sec.  5.  (a)  Section  1152(e)  of  the  Social  Security  Act  is  amended  42  USC  1320c-l. 
to  read  as  follows : 

"(e)  Where  the  Secretary  finds  a  Professional  Standards  Review 
Organization  (whether  designated  on  a  conditional  basis  or  other- 
wise) to  be  competent  to  perform  review  responsibilities,  the  review, 
certification,  and  similar  activities  otherwise  required  pursuant  to  pro- 
visions of  this  Act  (other  than  this  part)  shall  not  be  applicable  with 
respect  to  those  providers,  suppliers,  and  practitioners  being  reviewed 
by  such  Professional  Standards  Review  Organization,  except  to  the 
extent  specified  by  the  Secretary.  Nothing  in  the  preceding  sentence 
shall  be  construed  as  rendering  inapplicable  any  provision  of  this  Act 
wherein  requirements  with  respect  to  conditions  .for  eligibility  to  or 
payment  of  benefits  (as  distinct  from  reviews  and  certifications  made 
with  respect  to  determinations  of  the  kind  made  pursuant  to  para- 
graphs (1)  and  (2)  of  section  1155(a))  must  be  satisfied.".  42  USC  1320c-4. 
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42  USC  1320c-3. 


Trial  period, 
extension. 


42  USC  1320C-4. 


Grants. 


Review 

responsibility 

requests. 


Ambulatory  care 
services,  review. 


"Shared  health 

facility." 

42  USC  1301. 


(b)  (1)  Section  1154(b)  of  such  Act  is  amended — 

(A)  by  striking  out  "(which  may  not  exceed  24  months)"  in 
the  first  sentence  and  inserting  in  lieu  thereof  "(which  may  not 
exceed  48  months  except  as  provided  in  subsection  (c) )"; 

(B)  by  inserting  ",  in  addition  to  review  of  health  care  services 
provided  by  or  in  institutions,"  in  the  first  sentence  after  "per- 
form"; and 

(C)  by  striking  out  "or  ordered  by  physicians"  and  all  that 
follows  through  '^tnd  organizations"  in  the  second  sentence  and 
inserting  in  lieu  thereof  "by  or  in  institutions  (including  ancillary 
services)  and,  in  addition,  review  of  such  other  health  care  serv- 
ices as  the  Secretary  may  require". 

(2)  Section  1154  of  such  Act  is  further  amended  by  redesignating 
subsection  (c)  as  subsection  (d)  and  by  inserting  after  subsection  (b) 
the  following  new  subsection : 

"(c)  If  the  Secretary  finds  that  an  organization  designated  under 
subsection  (a)  has  been  unable  to  perform  satisfactorily  all  of  the 
duties  and  functions  required  under  this  part  for  reasons  beyond  the 
organization's  controlj  he  may  extend  such  organization's  trial  period 
for  an  additional  period  not  exceeding  twenty-four  months.". 

(c)  (1)  Section  1155  of  such  Act  is  amended — 

(A)  by  striking  out  "directly  or  indirectly  involved  in"  in  sub- 
section (a)  (6)  (A)  and  inserting  in  lieu  thereof  "directly  respon- 
sible for"; 

(B)  by  striking  out  "any  financial"  in  subsection  (a)(6)(H) 
and  inserting  in  lieu  thereof  "a  significant  financial"; 

(C)  by  inserting  after  subsection  (f)(2)  the  following  new 
paragraph: 

"(3)  Any  such  agreement  with  an  organization  under  this  part  may 
be  in  the  form  of  a  grant  or  an  assistance  agreement.";  and 

(D)  by  striking  out  subsection  (g)  and  inserting  in  lieu  thereof 
the  following  new  subsection : 

"(g)(1)  Where  a  Professional  Standards  Review  Organization 
(whether  designated  on  a  conditional  basis  or  otherwise)  requests 
review  responsibility  with  respect  to  services  furnished  in  shared 
health  facilities,  the  Secretary  must  give  priority  to  such  request,  with 
the  highest  priority  being  assigned  to  requests  from  organizations 
located  in  areas  with  substantial  numbers  of  shared  health  facilities. 

"(2)  The  Secretary  shall  require  any  Professional  Standards 
Review  Organization  which  is  capable  of  exercising  review  responsi- 
bility with  respect  to  ambulatory  care  services  to  perform  review 
responsibility  with  respect  to  such  services  on  and  after  a  date  not 
earlier  than  the  date  the  organization  is  designated  as  a  Professional 
Standards  Review  Organization  (other  than  under  section  1154)  and 
not  later  than  two  years  after  the  date  the  organization  has  been  so 
designated,  but  any  such  designated  Professional  Standards  Review 
Organization  may  be  approved  to  perform  such  review  responsibility 
at  any  earlier  time  if  such  organization  applies  for,  and  is  found 
capable  of  exercising,  such  responsibility.". 

(2)  Section  1101  (a)  of  such  Act  is  amended  by  inserting  after  para- 
graph (8)  the  following  new  paragraph: 

"(9)  The  term  'shared  health  facility'  means  any  arrangement 
whereby — 

"(A)  two  or  more  health  care  practitioners  practice  their  pro- 
fessions at  a  common  physical  location : 

"(B)  such  practitioners  share  (i)  common  waiting  areas,  exam- 
ining rooms,  treatment  rooms,  or  other  space,  (ii)  the  services  of 
supporting  staff,  or  (iii)  equipment; 
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"(C)  such  practitioners  have  a  person  (who  may  himself  be  a 
practitioner) — 

"(i)  who  is  in  charge  of,  controls,  manages,  or  supervises 
substantial  aspects  of  the  arrangement  or  operation  for  the 
delivery  of  health  or  medical  services  at  such  common  physi- 
cal location,  other  than  the  direct  furnishing  of  professional 
health  care  services  by  the  practitioners  to  their  patients  ;  or 

"(ii)  who  makes  available  to  such  practitioners  the  services 
of  supporting  staff  who  are  not  employees  of  such  practi- 
tioners ; 

and  who  is  compensated  in  whole  or  in  part,  for  the  use  of  such 
common  physical  location  or  support  services  pertaining  thereto, 
on  a  basis  related  to  amounts  charged  or  collected  for  the  services 
rendered  or  ordered  at  such  location  or  on  any  basis  clearly 
unrelated  to  the  value  of  the  services  provided  by  the  person;  and 
"(D)  at  least  one  of  such  practitioners  received  payments  on  a 
fee-for-service  basis  under  titles  V,  XVIII,  ana  XIX  in  an 
amount  exceeding  $5,000  for  any  one  month  during  the  preceding 
12  months  or  in  an  aggregate  amount  exceeding  $40,000  during 
the  preceding  12  months; 
except  that  such  term  does  not  include  a  provider  of  services  (as  de- 
fined in  section  1861  (u)  of  this  Act),  a  health  maintenance  organiza- 
tion (as  defined  in  section  1301(a)  of  the  Public  Health  Service  Act), 
a  hospital  cooperative  shared  services  organization  meeting  the 
requirements  of  section  501(e)  of  the  Internal  Revenue  Code  of  1954, 
or  any  public  entity.". 

(d)  (1)  Section  1158  of  such  Act  is  amended  by  adding  at  the  end 
thereof  the  following  new  subsection : 

"(c)  Where  a  Professional  Standards  Review  Organization 
(whether  designated  on  a  conditional  basis  or  otherwise)  has  been 
found  competent  by  the  Secretary  to  assume  review  responsibility  with 
respect  to  specified  types  of  health  care  services  or  specified  providers 
or  practitioners  of  such  services  and  is  performing  such  reviews,  deter- 
minations made  pursuant  to  paragraphs  (1)  and  (2)  of  section  1155 
(a)  in  connection  with  such  reviews  shall  constitute  the  conclusive 
determination  on  those  issues  (subject  to  sections  1159,  1171(a)(1), 
and  1171(d)(3))  for  purposes  of  payment  under  this  Act,  and  no 
reviews  with  respect  to  those  determinations  shall  be  conducted,  for 
purposes  of  payment,  by  agencies  and  organizations  which  are  parties 
to  agreements  entered  into  by  the  Secretary  pursuant  to  section  1816, 
carriers  which  are  parties  to  contracts  entered  into  by  the  Secretary 
pursuant  to  section  1842.  or  single  State  agencies  administering  or 
supervising  the  administration  of  State  plans  approved  under  title 
XIX.". 

(2)  (A)  Section  1152(b)  (2)  of  such  Act  is  amended  by  striking  out 
''submitted  to  him  by  the  association,  agency,  or  organization"  and 
inserting  in  lieu  thereof  "which  shall  be  developed  and  submitted  by 
the  association,  agencv,  or  organization  in  accordance  with  subsec- 
tion (h)". 

(B)  Section  1152  of  such  Act  is  further  amended  by  adding  at  the 
end  thereof  the  following  new  subsection : 

"(h)  (1)  Durinir  the  development  and  preparation  by  an  organiza- 
tion of  its  formal  plan  under  subsection  (b)  (2)  or  of  any  modifica- 
tion of  such  plan  to  include  review  of  services  in  skilled  nursing 
facilities  (as  defined  in  section  1861  (j))  or  intermediate  care  facil'ties 
(as  defined  in  section  1905(c) )  or  review  of  ambulatory  care  services, 
the  organization  shall  consult  with  the  single  State  agency  responsible 


42  USC  701, 
1395,  1396. 


42  USC  1395. 
42  USC  300e. 
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for  admirJotering  or  supervising  the  administration  of  the  State  plan 
42  USC  13Qfi       app^vcd  under  title  XIX  for  the  State  in  which  the  organization  is 
located. 

"(2)  Such  plan  and  any  such  modification  shall  be  submitted  to  the 
Governor  of  such  State,  at  the  time  of  its  submission  to  the  Secretary, 
for  his  comments. 

"(3)  The  Secretary,  before  making  the  findings  described  in  sub- 
section (b)  (2)  or  a  finding  regarding  the  organization's  capability  to 
perform  review  of  such  services  (as  the  case  may  be),  shall  consider 
any  such  comments  submitted  to  him  by  such  Governor  before  the  end 
of  the  thirty-day  period  beginning  on  the  date  of  submission  of  the 
plan  or  of  any  such  modification  (as  the  case  may  be). 

"(4)  If,  after  considering  such  comments,  the  Secretary  intends  to 
make  findings  which  are  adverse  to  such  comments,  the  Secretary  shall 
provide  the  Governor  making  such  comments  with  the  opportunity  to 
submit  additional  evidence  and  comments  on  such  intended  findings 
during  a  period  of  not  less  than  thirty  days  ending  before  the  findings 
became  effective.". 

(C)  Section  1154  of  such  Act  (as  amended  by  subsection  (b)  (2)  of 
this  section)  is  further  amended  by  adding  after  subsection  (d)  the 
following  new  subsection: 

"(e)  In  determining  whether  an  organization  designated  on  a  con- 
ditional basis  as  the  Professional  Standards  Review  Organization  for 
any  area  is  substantially  carrying  out  its  duties  in  a  satisfactory  man- 
ner and  should  be  considered  a  qualified  organization,  the  Secretary 
shall  follow  the  procedures  specified  in  section  1152(h)  (concerning 
the  Secretary's  consideration  of  comments  of  the  Governor  of  the  State 
in  which  the  organization  is  located) .". 

(D)  Part  B  of  title  XI  of  such  Act  is  amended  by  adding  after  sec- 
tion 1170  the  following  new  section : 

"memorandums  of  understanding;  federal-state  relations 

generally 

"Sec.  1171.  (a)  (1)  Except  as  provided  in  paragraph  (2),  no  deter- 
mination made  by  a  Professional  Standards  Review  Organization 
pursuant  to  paragraphs  (1)  and  (2)  of  section  1155(a)  in  connection 
with  reviews  shall  constitute  conclusive  determinations  under  section 
1158(c)  for  purposes  of  payment  under  title  XIX,  unless  such  orga- 
nization has  entered  into  a  memorandum  of  understanding,  approved 
by  the  Secretary,  with  the  single  State  agency  responsible  for  admin- 
istering or  supervising  the  administration  of  the  State  plan  approved 
under  title  XIX  for  the  State  in  which  the  organization  is  located 
(hereinafter  in  this  section  referred  to  as  the  'State  agency')  for  the 
purpose  of  delineating  the  relationship  between  the  organization  and 
the  State  agency  and  of  providing  for  the  exchange  of  data  or  infor- 
mation, and  for  administrative  procedures,  coordination  mechanisms, 
and  modification  of  the  memorandum  at  any  time  that  additional 
responsibility  for  review  by  the  organization  is  authorized  by  the 
Secretary. 

Waiver.  "(2)  The  requirement  of  paragraph  (1)  may  be  waived  by  the 

Secretary  if  (A)  the  State  agency  indicates  to  the  Secretary  that  it 
does  not  wish  to  enter  into  a  memorandum  of  understanding  with  the 
organization  involved,  or  (B)  the  Secretary  finds  that  the  State  agency 
has  refused  to  negotiate  in  good  faith  or  in  a  timely  manner  with  the 
organization  involved. 


Evaluation 
procedures. 
Ante,  p.  1184. 


Ante,  p.  1185. 


42  USC 
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"(b)(1)  The  State  agency  may  request  a  Professional  Standards 
Review  Organization  which  is  entering  into  such  a  memorandum  of 
understanding  with  the  agency  to  include  in  the  memorandum  a 
specification  of  review  goals  or  methods  (additional  to  any  such  goals 
or  methods  contained  in  the  organization's  formal  plan)  for  the  per- 
formance of  the  organization's  duties  and  functions  under  this  part. 

"(2)  If  the  agency  and  the  organization  cannot  reach  agreement 
regarding  the  inclusion  of  any  such  requested  specification,  the  Secre- 
tary shall  review  such  specification  and  shall  require  that  the  specifi- 
cation be  included  in  the  memorandum  to  the  extent  that  the  Secretary 
determines  that  such  specification  of  goals  or  methods  (A)  is  con- 
sistent with  the  functions  of  the  organization  under  this  part  and  with 
the  provisions  of  title  XIX  and  the  State's  plan  approved  under  such 
title,  and  (B)  does  not  seriously  impact  on  the  effectiveness  and  uni- 
formity of  the  organization's  review  of  health  care  services  paid  for 
under  title  XVIII  and  title  XIX  of  this  Act. 

"(c)  Notwithstanding  any  other  provision  of  this  Act,  the  State 
agency  may  contract  with  any  Professional  Standards  Review  Orga- 
nization located  in  the  State  for  the  performance  of  review  responsi- 
bilities in  addition  to  those  performed  pursuant  to  this  part  (and  the 
cost  of  performance  of  such  additional  responsibilities  is  reimburs- 
able as  an  expense  of  the  State  agency  under  section  1903(a))  if — 

"(1)  the  State  agency  formally  requests  the  performance  of 

such  additional  responsibilities,  and 

"(2)  the  performance  of  such  additional  responsibilities  is  not 

inconsistent  with  this  part  and  is  provided  for  in  an  amendment 

to  the  State's  plan  which  is  approved  by  the  Secretary  under 

title  XIX. 

"(d)  (1)  Each  State  agency  may  monitor  the  performance  of  review 
responsibilities  by  Professional  Standards  Review  Organizations 
located  within  the  State,  in  accordance  with  a  State  monitoring  plan 
which  is  developed  after  review  and  comment  by  such  organizations 
and  is  approved  by  the  Secretary.  The  costs  of  activities  of  the  State 
agency  under  and  in  accordance  with  such  plan  are  reimbuisable  as 
an  expense  of  the  State  agency  under  section  1903(a). 

"(2)  A  monitoring  plan  developed  and  approved  under  paragraph 
(1)  may  include  a  specification  of  performance  criteria  for  judging 
the  effectiveness  of  the  review  performance  of  the  Professional  Stand- 
ards Review  Organizations.  If  the  State  agency  and  the  Professional 
Standards  Review  Organizations  cannot  reach  agreement  regarding 
such  criteria,  the  Secretary  shall  assist  the  agency  and  organizations 
in  resolving  the  matters  in  dispute. 

"(3)  (A)  Whenever  a  State  agency  monitoring  the  performance  of 
review  responsibilities  by  a  Professional  Standards  Review  Organiza- 
tion under  a  plan  developed  and  approved  under  paragraph  (1)  sub- 
mits to  the  Secretary  reasonable  documentation  that  the  review 
determinations  of  such  organization  have  caused  an  unreasonable  and 
detrimental  impact  on  total  State  expenditures  under  title  XIX  and  on 
the  appropriateness  of  care  received  by  individuals  under  the  State's 
plan  approved  under  such  title,  and  requests  the  Secretary  to  act,  the 
Secretary  shall,  within  thirty  days  from  the  date  of  receipt  of  the  docu- 
mentation, make  a  determination  as  to  the  reasonableness  of  the  allega- 
tion by  the  State  agency.  If  the  Secretary  determines  that  the  review 
deferminations  of  such  organization  have  caused  an  unreasonable  and 
detrimental  impact  on  total  State  expenditures  under  title  XIX  i:id 
on  the  appropriateness  of  care  received  by  individuals  under  ihe  State's 
plan  approved  under  such  title,  unless  the  Secretary  determines  that 
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the  organization  has  taken  appropriate  corrective  action,  he  shall 
immediately  suspend  such  organization's  authority  in  whole  or  in  part 
under  section  1158(c)  to  make  conclusive  determinations  for  purposes 
of  payment  under  title  XIX  (and  he  may  suspend  such  authority  for 
purposes  of  payment  under  title  XVIII)  until  he  (i)  reevaluates  such 
organization's  performance  of  the  responsibilities  involved  and  deter- 
mines that  such  performance  does  not  have  such  unreasonable  and 
detrimental  impact,  or  (ii)  determines  that  the  organization  has  taken 
appropriate  corrective  action.  Any  determination  made  by  the  Secre- 
tary under  this  subparagraph  shall  be  final  and  shall  not  be  subject  to 
judicial  review. 

"(B)  The  Secretary  shall  notify  the  State  agency  submitting  such 
documentation,  and  the  organization  involved,  in  writing,  of  his  deter- 
mination, any  subsequent  actions  taken,  and  the  basis  thereof,  and  shall 
notify  the  appropriate  committees  of  the  United  States  House  of  Rep- 
resentatives and  the  Senate  of  any  such  documentation  submitted  and 
the  actions  taken. 

"(e)  (1)  The  Secretary  shall  in  a  timely  manner  establish  procedures 
and  mechanisms  to  govern  his  .relationships  with  State  agencies  under 
this  part  (specifically  including  his  relationships  with  such  agencies  in 
connection  with  their  respective  functions  under  the  preceding  provi- 
sions of  this  section).  Such  mechanisms  shall  include  periodic  consul- 
tation by  the  Secretary  with  State  agency  representatives  and 
representatives  of  Professional  Standards  Review  Organizations 
regarding  relationships  between  such  agencies  and  such  organizations 
(including  the  appropriate  exchange  of  data  and  information  between 
such  agencies  and  such  organizations)  and  other  problems  of  mutual 
concern,  and  such  procedures  shall  permit  the  State  agency  to  be  repre- 
sented on  any  project  assessments  conducted  by  the  Secretary  with 
respect  to  a  Professional  Standards  Review  Organization  located 
within  its  State. 

"(2)  Each  Professional  Standards  Review  Organization  shall  pro- 
vide to  the  State  agency  for  the  State  in  which  it  is  located,  upon 
request,  data  or  information  which  the  Secretary  requires  such  organi- 
zations to  report  to  him  routinely  on  a  periodic  basis,  and  such  other 
data  or  information  as  the  Secretary  authorizes  to  be  disclosed.". 

(3)  (A)  Section  1155(e)  (1)  of  such  Act  is  amended  by  striking  out 
"of  a  hospital  or  other  operating  health  care  facility  or  organization*' 
and  inserting  in  lieu  thereof  "of  a  hospital  (including  any  skilled 
nursing  facility,  as  defined  in  section  1801  (j).  or  intermediate  care 
facility,  as  defined  in  section  1905(c),  which  is  also  a  pail  of  such 
hospital)  or  other  operating  health  care  facility  or  organization 
(other  than  such  a  skilled  nursing  facility  or  intermediate  care  facility 
which  is  not  a  part  of  a  hospital ) ". 

(B)  Section  1155(a)  of  such  Act  is  amended — 

(i)  by  inserting  "(except  as  provided  in  paragraph  (7))"  in 
paragraph  (1)  after  "institutional  and  noninstitutional  providers 
of  health  care  services" ;  and 

(ii)  by  inserting  after  paragraph  (fi)  the  following  new 
paragraph : 

"(7)  (A)  Except  as  provided  in  subparagraph  (B),  a  Professional 
Standards  Review  Organization  located  in  a  State  has  the  function 
and  duty  to  assume  responsibility  for  the  review  under  paragraph  (1) 
of  professional  activities  in  intermediate  care  facilities  (as  defined  in 
section  1905(c))  and  in  public  institutions  for  the  mentally  retarded 
(described  in  section  1905(d)(1))  only  if  (i)  the  Secretary  finds,  op. 
the  basis  of  such  documentation  as  he  may  require  from  the  State,  that 
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the  single  State  agency  which  administers  or  supervises  the  adminis- 
tration of  the  State  plan  approved  under  title  XIX  for  that  State  is  not 
performing  effective  review  of  the  quality  and  necessity  of  health  care 
services  provided  in  such  facilities  and  institutions,  or  (ii)  the  State 
requests  such  organization  to  assume  such  responsibility. 

"(B)  A  Professional  Standards  Review  Organization  located  in 
a  State  has  the  function  and  duty  to  assume  responsibility  for  the 
review  under  paragraph  (1)  of  professional  activities  in  intermediate 
care  facilities  in  the  State  that  are  also  skilled  nursing  facilities  (as 
defined  in  section  1861  (j)),  to  the  extent  that  the  Secretary  finds 
that  the  performance  of  such  function  by  the  single  State  agency 
(described  in  subparagraph  (A))  for  that  State  is  inefficient.". 

(e)  Section  1160(b)(1)  of  such  Act  is  amended  by  striking  out 
"practitioner  or  provider"  and  inserting  in  lieu  thereof  "health  care 
practitioner  or  hospital,  or  other  health  care  facility,  agency,  or  orga- 
nization" each  time  it  appears  therein. 

(f)  Section  1163(a)  (2)  of  such  Act  is  amended  to  read  as  follows: 
"(2)  Members  of  the  Council  shall  be  appointed  for  a  term  of  three 

years,  except  that  the  Secretary  may  provide,  in  the  case  of  any  terms 
scheduled  to  expire  after  January  1,  1978,  for  such  shorter  terms  as 
will  ensure  that  (on  a.  continuing  basis)  the  terms  of  no  more  than 
four  members  expire  in  any  year.  Members  of  the  Council  shall  be 
eligible  for  reappointment.". 

(g)  Section  1163  of  such  Act  is  amended  by  striking  out  subsection 
(f). 

(h)  Section  1166  of  such  Act  is  amended — 

(1)  by  striking  out  "or  (2)"  in  subsection  (a)  and  inserting 
in  lieu  thereof  ",  (2)"; 

(2)  by  inserting  the  following  immediately  before  the  period 
at  the  end  of  subsection  (a) :  ",  or  (3)  in  accordance  with  subsec- 
tion (b)"; 

(3)  by  redesignating  subsection  (b)  as  subsection  (c)  ; 

(4)  by  inserting  the  following  new  subsection  immediately  after 
subsection  (a) ; 

"(b)  A  Professional  Standards  Review  Organization  shall  provide, 
in  accordance  with  procedures  established  by  the  Secretary,  data  and 
information — 

"(1)  to  assist  Federal  and  State  agencies  recognized  by  the 
Secretary  as  having  responsibility  for  identifying  and  investi- 
gating cases  or  patterns  of  fraud  or  abuse,  which  data  and 
information  shall  be  provided  by  such  organization  to  such 
agencies  at  the  request  of  such  agencies  at  the  discretion  of  such 
Organization  on  the  basis  of  its  findings  with  respect  to  evidence 
of  fraud  or  abuse ;  and 

"(2)  to  assist  the  Secretary,  and  such  Federal  and  State  agen- 
cies recognized  bv  the  Secretary  as  having  health  planning  or 
related  responsibilities  under  Federal  or  State  law  (including 
health  systems  agencies  and  State  health  planning^  and  develop- 
ment agencies),  in  carrying  out  appropriate  health  care  plan- 
ning and  related  activities,  which  data  and  information  shall  be 
provided  in  such  format  and  manner  as  may  be  prescribed  by  the 
Secretary  or  agreed  upon  by  the  responsible  Federal  and  State 
agencies  and  such  Organization,  and  shall  be  in  the  form  of 
aggregate  statistical  data  (without  identifying  any  individual) 
on  a  geographic,  institutional,  or  other  basis  reflecting  the  vol- 
ume and  frequency  of  services  furnished,  as  well  as  the  demo- 
graphic characteristics  of  the  population  subject  to  review  by 
such  Organization. 
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The  penalty  provided  in  subsection  (c)  shall  not  apply  to  the  disclo- 
sure of  any  data  and  information  received  under  this  subsection, 
except  that  such  penalty  shall  apply  to  the  disclosure  (by  the  agency 
receiving  such  data  and  information)  of  any  such  data  and  informa- 
tion described  in  paragraph  (1)  unless  such  disclosure  is  made  in  a 
judicial,  administrative,  or  other  formal  legal  proceeding  resulting 
from  an  investigation  conducted  by  the  agency  receiving  the  data  and 
information.";  and 

(5)  by  inserting  after  subsection  (c)  (as  so  redesignated)  the 
following  new  subsection : 
"(d)  Xo  patient  record  in  the  possession  of  a  Professional  Stand- 
ards Review  Organization,  a  Statewide  Professional  Standards 
Review  Council,  or  the  National  Professional  Standards  Review 
Council  shall  be  subject  to  subpena  or  discovery  proceedings  in  a  civil 
action.". 

(i)  Section  1167  of  such  Act  is  amended  by  adding  the  following 
new  subsection  at  the  end  thereof : 

"(d)  The  Secretary  shall  make  payment  to  a  Professional  Standards 
Review  Organization,  whether  conditionally  designated  or  qualified, 
or  to  any  member  or  employee  thereof,  or  to  any  person  who  furnishes 
legal  counsel  or  services  to  such  organization,  in  an  amount  equal  to 
the  reasonable  amount  of  the  expenses  incurred,  as  determined  by 
the  Secretary,  in  connection  with  the  defense  of  any  suit,  action,  or 
proceeding  brought  against  such  organization,  member,  or  employee 
related  to  the  performance  of  any  duty  or  function  of  such  organiza- 
tion, member,  or  employee  (as  described  in  section  1155).". 

( j )  Section  1168  of  such  Act  is  amended  by  adding  at  the  end  thereof 
the  following  new  sentence:  "The  Secretary  shall  make  payments  to 
Professional  Standards  Review  Organizations  (whether  designated 
on  a  conditional  basis  or  otherwise)  from  funds  described  in  the  first 
sentence  of  this  section  (without  any  requirement  for  the  contribution 
of  funds  by  any  State  or  political  subdivision  thereof)  for  expenses 
incurred  in  the  performance  of  duties  by  such  Organizations.". 

(k)  Part  B  of  title  XI  of  such  Act  (as  amended  by  subsection  (d) 
(2)  (D)  of  this  section)  is  further  amended  by  adding  after  section 
1 171  the  following  new  section : 
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"ANNUAL  REPORTS 

"Sec.  1172.  The  Secretary  shall  submit  to  the  Congress  not  later 
than  April  1,  1978,  and  not  later  than  April  1  of  each  year  thereafter, 
a  full  and  complete  report  on  the  administration,  impact,  and  cost  of 
the  program  under  this  part  during  the  preceding  fiscal  year,  including 
data  and  information  on — 

"(1)  the  number,  status  (conditional  or  otherwise),  and  service 
areas  of.  and  review  methodologies  employed  by,  all  Professional 
Standards  Review  Organizations  participating  in  the  program; 

"(2)  the  number  of  health  care  institutions  and  practitioners 
whose  services  are  subject  to  review  by  Professional  Standards 
Review  Organizations,  and  the  number  of  beneficiaries  and  recip- 
ients who  received  services  subject  to  such  review  during  such 
year; 

"(3)  the  imposition  of  penalties  and  sanctions  under  this  title 
for  violations  of  law  and  for  failure  to  comply  with  the  obliga- 
tions imposed  by  this  part; 

"(4)  the  total  costs  incurred  under  titles  V,  XT.  XYTIT,  and 
XIX  of  this  Act  in  the  implementation  and  operation  of  all  pro- 
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cedures  required  by  such  titles  for  the  review  of  services  to  deter- 
mine their  medical  necessity,  appropriateness  of  use,  and  quality; 

"(5)  changes  in  utilization  rates  and  patterns,  and  changes  in 
medical  procedures  and  practices,  attributable  to  the  activities  of 
Professional  Standards  Review  Organizations; 

"(6)  the  results  of  program  evaluation  activities,  including  the 
operation  of  data  collection  systems  and  the  status  of  Profes- 
sional Standards  Review  Organization  data  policy  and  imple- 
mentation; 

"(7)  the  extent  to  which  Professional  Standards  Review  Orga- 
nizations are  performing  reviews  of  services  for  other  govern- 
mental or  private  health  insurance  programs;  and 
"(8)  recommendations  for  legislative  changes.". 
(1)  (1)  Title  XI  of  such  Act  (as  amended  by  subsections  (d)  (2)  (D)    Ante,  p.  1190. 
and  (k)  of  this  section)  is  further  amended  by  adding  after  section 
1172  the  following  new  section: 


MEDICAL  OFFICERS  IX  AMERICA  X  SAMOA,  THE  NORTH  ERX  MARIAXA 
ISLANDS,  AND  THE  TRUST  TERRITORY  OF  THE  PACIFIC  ISLANDS  TO  BE 
INCLUDED  IN  THE  PROFESSIONAL  STANDARDS  REVIEW  PROGRAM 

"Sec.  1173.  For  purposes  of  applying  this  part  (except  sections 
1155(c)  and  1163)  to  American  Samoa,  the  Northern  Mariana  Islands, 
and  the  Trust  Territory  of  the  Pacific  Islands,  individuals  licensed  to 
practice  medicine  in  those  places  shall  be  considered  to  be  physicians 
and  doctors  of  medicine.". 

(2)  The  second  sentence  of  section  1101(a)(1)  of  such  Act  is 
amended  by  inserting  "and  in  part  B  of  this  title"  after  "title  V". 

(m)  Section  1861  (w)  (2)  of  such  Act  is  amended  by  inserting  "part 
B  of  this  title  or  under"  immediately  after  "entitled  to  have  payment 
made  for  such  services  under". 

(n)  Section  1167  of  such  Act  is  amended — 

(1)  by  inserting  "or  to  any  Statewide  Professional  Standards 
Review  Council"  in  subsection  (a)  after  "Professional  Standards 
Review  Organization"; 

(2)  by  inserting  "or  such  Council"  in  subsection  (a)  after  "such 
Organization"; 

(3)  by  inserting  "or  of  any  Statewide  Professional  Standards 
Review  Council"  in  subsection  (b)  (1)  after  "Professional  Stand- 
ards Review  Organization" ; 

(4)  by  inserting  "or  council"  in  subsection  (b)(1)  after 
"organization" ; 

(5)  by  inserting  "or  of  Statewide  Professional  Standards 
Review  Councils"  in  subsection  (b)  (1)  after  "Review  Organiza- 
tions"; and 

(6)  by  inserting  "and  statewide  professional  standards  review 
councils"  in  the  heading  of  the  section  after  "professional  stand- 
ards review  organizations". 

(o)  (1)  Section  1152(b)  (1)  (A)  of  such  Act  is  amended  by  striking 
out  "subsection  (c)(i)"  and  inserting  in  lieu  thereof  "subsection 
(c)(1)" 

(2)  Section  1155(a)(1)  of  such  Act  is  amended  by  striking  out 
"(subject  to  the  provisions  of  subsection  (g))"  in  the  matter  preced- 
ing subparagraph  (A). 

(3)  Section  1160(b)(1)  of  such  Act  is  amended  by  inserting  "or" 
after  "permanently"  in  the  matter  following  subparagraph  (B). 

(p)  Section  1155(a)  (5)  of  such  Act  is  amended  by  striking  out  all 
that  follows  "Professional  Standards  Review  Organization"  and 
inserting  in  lieu  thereof  a  period. 
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